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Software License and Escrow Agreement 

 

  

This Software License Agreement (the “Agreement”) is effective as of ________________ 

(“Effective Date”), and is made by and between [name of licensor], (“Licensor”) and the State of 

Iowa (“State”), acting by and through the Iowa Department of Human Services (“Agency”) (the 

State and the Agency shall be referred to individually and collectively as “Licensee”).   

 

SECTION 1.  DEFINITIONS 

 

 In addition to any other terms that may be defined elsewhere in this Agreement, the 

following terms shall have the following meanings: 

 

“Authorized Contractors” mean independent contractors, consultants or other Third 

Parties who are retained or hired by Licensee or a Governmental Entity to maintain, modify, 

support or enhance the Software or to otherwise assist Licensee or Governmental Entities with 

their use of the Software consistent with the rights granted herein.   

 

 “Confidential Information” means, subject to any applicable State and federal laws and 

regulations, including but not limited to Iowa Code Chapter 22, any confidential or proprietary 

information or trade secrets disclosed by either party (a “disclosing party”) to the other party (a 

“receiving party”) that, at the time of disclosure, is designated as confidential (or like 

designation), is disclosed in circumstances of confidence, or would be understood by the parties, 

exercising reasonable business judgment, to be confidential.  Confidential Information does not 

include any information that:  (i) was rightfully in the possession of the receiving party from a 

source other than the disclosing party prior to the time of disclosure of the information by the 

disclosing party to the receiving party; (ii) was known to the receiving party prior to the 

disclosure of the information by the disclosing party; (iii) was disclosed to the receiving party 

without restriction by an independent third party having a legal right to disclose the information; 

(iv) is in the public domain or shall have become publicly available other than as a result of 

disclosure by the receiving party in violation of this Agreement or in breach of any other 

agreement with the disclosing party; (v) is independently developed by the receiving party 

without any reliance on Confidential Information disclosed by the disclosing party; (vi) is 

disclosed or is required or authorized to be disclosed pursuant to law, rule, regulation, subpoena, 

summons, or the order of a court, lawful custodian, governmental agency or regulatory authority, 

or by applicable regulatory or professional standards; or (vii) is disclosed by the receiving party 

with the written consent of the disclosing party.  

 

 “Deficiency” means a defect, flaw, anomaly, failure, omission, interruption of service, or 

other problem of any nature whatsoever with respect to the Software, including, without 

limitation, any failure of the Software to conform to or meet an applicable Specification.  

Deficiency also includes the lack of something essential or necessary for completeness or proper 

functioning of the Software.   

 

 “Documentation” means any and all technical information, commentary, explanations, 

design and system architecture documents, database layouts, test materials, training materials, 
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guides, manuals, worksheets, notes, work papers, and all other information, documentation and 

materials related to or used in conjunction with the Software, in any medium, including hard 

copy, electronic, digital, and magnetically or optically encoded media.    

 

 “Enhancements” means all updates, upgrades, patches, additions, modifications or other 

enhancements to the Software provided or made by Licensor or any Third Party, any new 

releases of Software, and all changes to the Documentation and Source Code as a result of such 

Enhancements. 

 

“Governmental Entity” shall mean any Governmental Entity, as defined in Iowa Code 

Section 8A.101(4) (2011), or any successor provision to that section.  The term Governmental 

Entity shall also include agencies, independent agencies, the Judicial Branch, courts, boards, 

authorities, institutions, establishments, divisions, bureaus, commissions, committees, councils, 

examining boards, offices of elective constitutional or statutory officers, and other units, 

branches, or entities of government. 

 

“Public Code” means one or more of the following: (1) any software that contains or is 

derived in any manner (in whole or in part) from open source software or software subject to 

similar licensing or distribution requirements; and (2) any software that requires as a condition of 

its use, modification or distribution that such software (or other software incorporated into, 

derived from or distributed with such software) be either (a) disclosed or distributed in source 

code form; (b) licensed for the purpose of making derivative works; or (c) redistributable at no 

charge.  

 

 “Services Contract” means the Services Agreement by and between the Agency and 

[name of vendor] (“Vendor”) dated _____________, and all schedules, exhibits, and other 

attachments to that agreement, including, without limitation, the Statement of Work.  

 

“Software” means the [name of software products)] and all other software, programs, 

applications, modules and components listed in Schedule A, in object code form, all related 

Documentation and Enhancements, and all copies of the foregoing.  In the event Licensee 

accesses or receives the Source Code in accordance with the terms of Section 2.2 of this 

Agreement, the term “Software” as used throughout this Agreement shall be deemed to include 

and apply to Source Code.  

 

“Source Code” means the human-readable source code, source program, scripts and/or 

programming language, including HTML, XML, XHTML, Visual Basic, and JAVA, for or 

related to the Software.  Source Code includes all source code listings, instructions (including 

compile instructions), programmer’s notes, commentary and all related technical information and 

Documentation, including all such information and Documentation that is necessary or useful for 

purposes of maintaining, repairing, or making modifications or enhancements to the Software 

and the Source Code. 

 

 “Specifications” mean all specifications, requirements, technical standards, performance 

standards, representations and other criteria related to the Software stated or expressed in this 

Agreement, the Services Contract, Documentation, the Licensee’s Request for Proposal No. 
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ACFS 11-134 for the IIEP ("RFP"), and the Vendor’s proposal dated ____________, in response 

to the RFP ("Proposal").  Specifications shall include the Acceptance Criteria and any 

specifications, standards or criteria stated or set forth in any applicable state, federal, foreign and 

local laws, rules and regulations.  The Specifications are incorporated into this Agreement by 

reference as if fully set forth in this Agreement. 

 

“Statement of Work” shall have the meaning ascribed to it in the Services Contract. 

 

“Third Party” means a person or entity (including, but not limited to any form of 

business organization, such as a corporation, partnership, limited liability corporation, 

association, etc.) that is not a party to this Agreement. 

 

“Toolsets” means the business process modeling tool and any other programming, IDE, 

or business analysis tool or set of tools used by the Contractor for development or 

implementation of the requirements of  RFP# ACFS 11-134. 

 

“User” means any Third Party that is authorized or permitted by the Licensee or a 

Governmental Entity to access or use the Software and its functions. 

 

“Warranty Period” shall mean the Maintenance and Operational Support contract 

period commencing on the date on which the Eligibility System is Certified by CMS, 

USDA/FNS, ACF, and OMB. 

 

All other capitalized terms not otherwise defined herein shall have the meaning ascribed to them 

in the Services Contract. 

 

SECTION 2.  SOFTWARE LICENSE 

 

2.1   License.  Licensor hereby grants to Licensee and to Governmental Entities a nonexclusive, 

irrevocable, perpetual, fully paid up, royalty-free, worldwide right and license to: 

 

2.1.1   Use, install, host, access, execute, copy, modify, edit, format, translate, maintain, 

support, repair, enhance, test, demonstrate, and display the Software, and prepare 

derivative works based on the Software, in all media now known or hereafter created; 

 

2.1.2   Combine and use the Software with other software, firmware, Public Code and 

hardware;  

 

2.1.3   Grant any or all of the rights set forth/granted in Subsections 2.1.1 and 2.1.2 above 

to Authorized Contractors; and  

 

2.1.4   Grant rights to access and use the Software and its functions to Users.   

 

All Software subject to this Agreement may be used on any one or more of the Licensee’s 

or any Governmental Entity’s computers, data center locations, networks, Internet or intranet 

sites, servers or other systems (“Licensee Systems”).  For purposes of this Agreement, the parties 
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agree that if the Licensee or any Governmental Entity User makes any modifications or 

enhancements to the Software, the Licensee or Governmental Entity who makes such 

modification or enhancement owns such modifications or enhancements.   

 

The foregoing license grants and rights include a license under any current or future 

patents owned or licensable by Licensor to the extent necessary:  (i) to exercise any license right 

granted herein; and (ii) to combine the Software with any other Deliverables provided under the 

Services Contract, including with any hardware and software.  

   

2.2 Escrow of Source Code and Documentation.  Licensor shall deposit and maintain as long 

as the license exists, a complete copy of the Source Code (on a media and in an electronic format 

acceptable to Licensee) and all related Documentation for the most current version and 

immediately preceding version of the Software provided to Licensee hereunder (and under any 

agreement involving maintenance and/or support) in escrow with an escrow agent satisfactory to 

the Licensee.  As Enhancements are produced or made available by Licensor (including pursuant 

to any agreement involving maintenance and/or support of the Software), Licensor shall 

immediately thereafter deposit a complete copy of the Source Code (on a media and in an 

electronic format acceptable to Licensee) and all updated Documentation in escrow with the 

escrow agent for Licensee’s benefit.  Licensee shall be entitled to receive all Source Code and 

Documentation in escrow from the escrow agent, after providing ten (10) days written notice to 

the escrow agent, upon the occurrence of any one or more of the following events: (i) Licensor 

violates or commits a breach of any term or condition of this Agreement or any agreement 

relating to maintenance and support of the Software, and Licensor fails to cure such breach 

within the time period established for curing such breach, if any; (ii) Licensor assigns, transfers, 

delegates, or subcontracts any of its maintenance or support obligations or duties under, or any 

interest in, any agreement it may have with Licensee relating to maintenance or support of the 

Software, without the prior written consent of Licensee; (iii)  Licensor ceases to provide 

maintenance and support to Licensee, whether due to its ceasing to conduct business generally or 

otherwise, including, but not limited to Licensor’s decision to no longer maintain or support the 

Software; (iv)  Licensor terminates or suspends its business or ceases to do business; (v) 

Licensor becomes subject to any bankruptcy or insolvency proceeding under federal or state law; 

(vi) Licensor has become insolvent or unable to pay its obligations as they accrue or become due; 

(vii) Licensor makes an assignment for the benefit of Licensor’s creditors; (viii) a receiver, 

trustee, liquidator, custodian or similar official has been appointed to act on behalf of the 

Licensor with respect to any of its operations or assets; (ix) Licensor merges, is sold or enters 

into an agreement to sell all or substantially all of its assets resulting in Licensor’s failure to 

remain a party to, or otherwise retain all of its rights and obligations under, this Agreement or 

any agreement relating to maintenance and support of the Software, and the survivor or acquirer 

does not assume all of Licensor’s rights and obligations under such agreements, whether by 

operation of law, written agreement or otherwise; or (x) Licensor violates or commits a breach of 

any term or condition of the source code escrow agreement, which breach has not been cured by 

Licensor within any applicable time period stated therein for curing such breach.  Licensor, 

Licensee and an escrow agent acceptable to Licensee, shall execute and deliver a source code 

escrow agreement substantially in the form attached hereto as Schedule C (with such 

modifications as may be acceptable to Licensee) within fifteen (15) days after execution of this 

Agreement.   Licensor shall pay all costs and fees payable to the escrow agent under the source 
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code escrow agreement and shall not change the escrow agent or terminate, amend or modify the 

source code escrow agreement during the term of this Agreement, without Licensee’s prior 

written consent. 

 

In the event Licensee accesses or receives the Source Code in accordance with the terms of this 

Section 2.2, all of the rights and privileges granted under this Agreement with respect to the 

Software shall apply to the Source Code, and Licensee, Governmental Entities, and their 

Authorized Contractors shall be entitled to exercise all of such rights and privileges with respect 

to the Source Code, including all rights to maintain, modify, enhance, and prepare derivative 

works based upon, the Software and/or the Source Code. 

 

2.3   Licensee Not Required to Accept or Install Enhancements.  Licensor shall not condition 

any of the Licensee’s rights and remedies, or the Licensor’s obligations, under this Agreement or 

any other agreement related to the Software, on the Licensee accepting or installing any 

Enhancements or additional functionality provided by Licensor.   

 

SECTION 3.  TERM 

 

The term of this Agreement and the license granted hereunder shall be perpetual and not 

tied to any maintenance payment, unless terminated by either party only in accordance with the 

express terms of this Agreement.     

 

SECTION 4.  DELIVERY AND INSTALLATION.   

 

Licensor shall deliver the Software to Agency and setup and install the Software (either 

directly, or indirectly, through Vendor) for use on the Licensee Systems specified by Licensee in 

accordance with the Services Contract and the Statement of Work.  Licensor shall bear all 

freight, shipping, handling and insurance costs for delivery of the Software and shall bear all risk 

of loss with respect to the Software, including any losses resulting from any damage to or 

destruction of the Software, in whole or in part, which may occur prior to Licensee’s delivery of 

written notice of Acceptance to Licensor with respect to the Software.   

 

SECTION 5.  COMPENSATION.    

 

5.1   License Fee.  In consideration of the grant of the perpetual license and all other rights 

granted to Licensee and Governmental Entities under this Agreement, Licensor shall be entitled 

to receive the amount specified in or in Schedule A to license the Software, subject to all of the 

terms and conditions of this Agreement and the Services Contract.  Such amount, when paid, 

shall be deemed a fully paid-up license fee, and Licensee and Governmental Entities shall not be 

required to pay any additional license fees, expenses, costs, charges or other amounts in 

connection with this Agreement and the rights granted hereunder, unless otherwise agreed by 

Licensee in writing.  

 

5.2   Invoice and Payment.  Upon Licensor’s receipt of a copy of Licensee’s written notice to 

Vendor of Licensee’s Acceptance of the Software, Licensor shall submit an invoice to the 

Agency requesting payment of the license fee specified in Schedule A.  In submitting its invoice, 
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Licensor shall comply with all applicable rules concerning the payment of fees, charges or other 

claims, and Licensor will include with its invoice appropriate documentation as necessary to 

support the fees stated on the invoice and all information reasonably requested by the Agency.  

The Agency shall pay all approved invoices in accordance with and subject to the terms and 

conditions of the Services Contract. Notwithstanding anything herein to the contrary, the Agency 

shall have the right to dispute any invoice submitted for payment and withhold payment of any 

disputed amount if the Agency believes the invoice is inaccurate or incorrect in any way.   

 

5.3   Set Off.  In the event that Licensor owes the Agency or the State any sum under the terms 

of this Agreement, the Services Contract, any other agreement, pursuant to a judgment, or 

pursuant to any law, the Agency may set off such sum against any sum invoiced to the Agency in 

the Agency’s sole discretion unless otherwise required by law.  Amounts due to the Agency or 

State as liquidated damages or any other damages awarded by a court, an administrative law 

judge, or any other similar entity, may be deducted by the Agency from any money or sum 

payable by the Agency to Licensor pursuant to this Agreement or any other agreement between 

Licensor and the Agency or the State. 

 

5.4   Withholding.  In addition to pursuing any other remedy provided herein or by law, the 

Agency may withhold compensation or payments to Licensor, in whole or in part, without 

penalty or legal liability to Licensee or work stoppage by Licensor, in the event:  (i) Licensor 

fails to provide Software or correct any Deficiencies with respect to any Software to Licensee’s 

satisfaction; (ii) Licensor fails to perform any of its other obligations as set forth in this 

Agreement and/or the Services Contract; or (iii) the Software or any portion thereof fails to meet 

or conform to any applicable Specifications.  No interest shall accrue or be paid to Licensor on 

any compensation or other amounts withheld or retained pursuant to this section.   

 

SECTION 6.   REPRESENTATIONS, WARRANTIES AND COVENANTS.  

 

6.1   Licensor represents and warrants that during the Warranty Period, the Software (in whole  

and in part) shall:  (i) be free from material Deficiencies; (ii) conform to and operate in 

accordance with all Specifications; and (iii) be compatible with and interoperate fully and 

correctly with the Licensee Systems specified in Schedule B.  Licensor warrants that all media 

containing or relating to the Software furnished hereunder shall be free from defects in material 

and workmanship.  During the Warranty Period, Licensor shall, at Licensee’s request and at 

Licensor’s expense, repair, correct or replace any Software that fails to comply with the 

warranties and requirements of this Section 6.1 promptly upon receiving notice of such failure 

from Licensee, but in no event more than 3 days after the date of receipt of such notice.  In the 

event Licensor is unable to repair, correct or replace such Software to Licensee’s satisfaction, 

Licensor shall refund the fees or other amounts paid for such Software within ten (10) business 

days after Licensee’s request for such refund.  The foregoing shall not constitute an exclusive 

remedy under this Agreement, and Licensee shall be entitled to pursue any other available 

contractual, legal or equitable remedies. 

 

6.2   Licensor represents and warrants that Licensor is fully aware of Licensee’s business 

requirements and intended uses for the Software as set forth in the RFP, and the Software shall 

satisfy such requirements in all material respects and is fit for such intended uses. 
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6.3   Licensor represents and warrants that:  (i) it is the owner of the Software and any and all 

intellectual property rights in and to such Software, including, but not limited to, copyrights, 

trademarks, trade secrets, trade dress, and/or patent rights;  (ii) it owns, possesses, holds, and has 

received all rights, permits, permissions, licenses and authority necessary to provide all Software 

to Licensee hereunder and to grant and convey the benefits, licenses and other rights granted or 

conveyed to Licensee and Governmental Entities hereunder without violating any rights of any 

Third Party; (iii) the Software shall be wholly original with and prepared solely by Licensor; 

(iv) Licensor has not previously and will not grant any rights  in the Software to any Third Party 

that are inconsistent with the rights granted herein; and (v) Licensee and Governmental Entities 

shall peacefully and quietly have, hold, possess, use and enjoy all Software without suit, 

disruption or interruption.   

 

6.4   Licensor represents and warrants that:  (i) the Software (and all intellectual property rights 

and proprietary rights arising out of, embodied in, or related to, the Software); (ii) Licensee’s 

(and any Governmental Entity’s) use of the Software in accordance with the terms of this 

Agreement; and (iii) Licensee’s (and any Governmental Entity’s) exercise of the rights, licenses 

and benefits granted or conveyed hereunder, do not and will not misappropriate a trade secret or 

infringe upon any copyright, patent, trademark, trade dress or other intellectual property right, 

proprietary right or personal right of any Third Party.  Licensor further represents and warrants 

there is no pending or threatened claim, litigation or action that is based on a claim of 

infringement or violation of an intellectual property right, proprietary right or personal right or 

misappropriation of a trade secret related to the Software.  Licensor shall immediately inform 

Licensee in writing upon becoming aware of any actual, potential or threatened claim of 

infringement or violation of any intellectual property right, proprietary right or personal right or 

misappropriation of a trade secret related to the Software.   If such a claim arises or is likely to 

arise, then Licensor shall, at the Licensee’s request: (i) procure for the Licensee and 

Governmental Entities the right or license to continue to use the Software at issue; (ii) replace 

such Software with functionally equivalent or superior Software free of any such infringement, 

violation or misappropriation; or (iii) modify or replace the affected portion of the Software with 

functionally equivalent or superior Software free of any such infringement, violation or 

misappropriation.  In the event Licensor is unable to fulfill its obligation under (i), (ii) or (iii) 

above as requested, Licensor shall accept the return of the Software and refund to the Licensee 

all fees, charges and any other amounts paid by the Licensee with respect to such Software.   In 

addition, Licensor agrees to fully indemnify, defend, protect and hold harmless the Licensee, 

Governmental Entities and their officers, directors, employees, officials and agents as provided 

in the Indemnification section of this Agreement.  The foregoing remedies shall be in addition to 

and not exclusive of other remedies available to the Licensee and shall survive termination of 

this Agreement.   

 

6.5   The Licensor represents and warrants that all Software provided under this Agreement 

which uses date data shall accurately process data, including but not limited to, calculating, 

comparing and sequencing from, into, between and among the nineteenth, twentieth and twenty-

first centuries, including leap year calculations, integral calculations, day-in-year calculations, 

day-of-week calculations and week-of-year calculations; and not experience abnormal ending 

and/or produce invalid or incorrect results in the operation of the Software or Licensee’s System.  
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If the Software is to perform as a system with other hardware and/or software, then this warranty 

shall apply to the Software as it processes, transfers, sequences data, or otherwise interacts with 

other software, hardware, components or other parts of the system, provided that such other 

software, hardware, components or parts do not fail to meet any applicable requirements of this 

Section 6.5.  The remedies available to the Licensee for breach of this warranty include, but are 

not limited to, repair or replacement of non-compliant Software.  Nothing in this warranty shall 

be construed to limit any rights or remedies of the Licensee under this Agreement with respect to 

Deficiencies in the Software other than data processing compliance. 

 

6.6   The Licensor represents and warrants that all Software and Enhancements do not and shall 

not as delivered or provided by Licensor contain an anti-use device, a disabling device, lockup 

program, a so-called “time bomb” or “drop dead” device, “back door,” instructions, 

contaminants, viruses, Trojan Horses, worms, cancelbots, or any other mechanism, code or 

computer programming routine that will disable, damage, impair or impede, lock-up, alter, halt, 

abnormally end, surreptitiously intercept, expropriate or interfere with the Software, Licensee 

Systems or any data or information of Licensee.  Licensor further represents and warrants that all 

Software and Enhancements do not contain any other programming or device of any kind that 

would allow unauthorized access to the Software by Licensor or any other person or any Third 

Party.  Licensor covenants that it will not under any circumstance, including enforcement of a 

valid contract right, (i) install or trigger a lockup program or disabling device, or (ii) take any 

step that would in any manner interfere with Licensee’s use of the Software or Licensee Systems, 

or restrict Licensee from accessing its data files or in any way interfere with the transaction of 

Licensee’s business.  For any breach of this provision, Licensor shall, immediately after receipt 

of notification of the breach, cure the breach to Licensee’s satisfaction, including, without 

limitation, repairing, at Licensor’s expense, any damage done to the Software or Licensee 

Systems or any other property. 

 

6.7   Licensor represents, warrants and covenants that it has complied with, and shall comply 

with, all applicable federal, state, local and international laws, rules, regulations, codes, orders 

and ordinances in connection with its performance of this Agreement.   

 

6.8   Licensor represents and warrants that it has no interest and shall not acquire any direct or 

indirect interest that would conflict in any manner or degree with the performance of its 

obligations under this Agreement. 

 

6.9   Licensor represents and warrants that the Software and the license, use and other rights 

granted hereunder comply with, and shall comply with, all applicable federal, state, local and 

international laws, rules, regulations, codes, orders and ordinances in effect as of the date of this 

Agreement, including applicable provisions of Section 508 of the Rehabilitation Act of 1973, as 

amended, and all standards and requirements established by the Architectural and Transportation 

Barriers Access Board and the Iowa Department of Administrative Services, Information 

Technology Enterprise. 

 

6.10  Notwithstanding anything herein to the contrary, the State shall have all ownership rights in 

software or modifications thereof to the extent required by 45 C.F.R. § 95.617(a).  In addition, the federal 

government shall have a royalty-free, nonexclusive, and irrevocable license to reproduce, publish, or 

otherwise use and to authorize others to use for Federal Government purposes, such software, 
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modifications, and documentation.  This obligation does not attach to proprietary operating/vendor 

software packages that are provided at established catalog or market prices and sold or leased to the 

general public. 
 

6.11   Licensor represents and warrants that all Documentation will accurately reflect the 

operation of the Software or other Deliverables to which the Documentation pertains and will 

enable the Licensee to use, modify and maintain the Software fully and completely. 

 

6.12   Licensor’s warranties provided in this Section 6 are in addition to and not in lieu of any 

other warranties provided in this Agreement. All warranties provided for in this Agreement shall 

be cumulative, shall be deemed consistent and not in conflict, are intended to be given full force 

and effect and to be interpreted expansively to give the broadest warranty protection to the 

Licensee.  

 

SECTION 7.  TERMINATION. 

 

7.1   Termination by Licensee for Cause.  The Licensee may terminate this Agreement, 

without penalty or legal liability, upon written notice for the breach by Licensor of any material 

term, condition or provision of this Agreement, if such breach is not cured within any time 

period specified in the notice of breach or any subsequent notice delivered by Licensee to 

Licensor, assuming cure is feasible. The Licensee’s right to terminate this Agreement shall be in 

addition to and not exclusive of other remedies available to the Licensee. 

 

7.2   Termination by Licensee for Reasons Other Than Cause.  Licensee may terminate this 

Agreement for any of the reasons for which the Agency may terminate the Services Contract  

upon providing any applicable written notice expressly required to be provided pursuant to the 

Services Contract.  For purposes of this Section 7.2, all references in the Services Contract to the 

terms “State,” “Agreement,” “Deliverables,” and Vendor, shall be deemed to include and 

additionally refer to the terms “Licensee,” “Agreement,” “Software,” and “Licensor,” 

respectively, as used herein.  Licensee’s right to terminate this Agreement for any of the reasons 

provided herein shall survive termination of the Services Contract. 

 

7.3   Termination by Licensor for Cause.  Licensor may only terminate this Agreement and 

revoke the license and other rights granted under this Agreement if Licensee has breached this 

Agreement by failing to pay in full the license fee specified in Section 5.1 in accordance with the 

terms of this Agreement and the Services Contract, or if Licensee commits a material breach of 

Section 9.2 of this Agreement, provided in either event that Licensor first gives Licensee written 

notice of the alleged breach and a 60-day period in which to cure the breach.  Licensor may not 

terminate this Agreement and revoke the license and other rights granted hereunder if Licensee’s 

failure to pay any portion or all of the license fee or other amounts arises from or relates to 

Licensee’s withholding or retention of such amounts in accordance with this Agreement or the 

Services Contract.  Upon termination of this Agreement by Licensor in accordance with this 

Section 7.3, Licensee will return the Software to Licensor or will certify in writing to Licensor 

that it has destroyed all copies of the Software.  Except as expressly provided in this Section 7.3, 

Licensor shall not be entitled to terminate this Agreement or revoke the license and other rights 

granted herein.    
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7.4   Limitation of the Licensee’s Payment Obligations.  In no event shall Licensee be 

required to pay any amounts other than those expressly stated in Section 5.1 of this Agreement.  

The Licensee (and Governmental Entities) shall not be liable, under any circumstances and 

regardless of termination of this Agreement, for any of the following: 

 

7.4.1   The payment of unemployment compensation to Licensor’s employees; 

 

7.4.2   The payment of workers’ compensation claims, which occur during the Agreement 

or extend beyond the date on which the Agreement terminates; 

 

7.4.3   Any costs incurred by Licensor in its performance of the Agreement, including, 

but not limited to, startup costs, overhead or other costs associated with the performance 

of the Agreement and/or the Services Contract; 

 

7.4.4   Any damages or other amounts for or relating to the loss of prospective profits, 

anticipated sales, goodwill, or for expenditures, investments or commitments made in 

connection with this Agreement, the Services Contract or any agreement with Third 

Parties; 

 

7.4.5   Any taxes Licensor may owe in connection with the performance of this 

Agreement or the Services Contract, including, but not limited to, sales taxes, excise 

taxes, use taxes, income taxes or property taxes. 

 

SECTION 8.  INDEMNIFICATION.  

 

8.1   Licensor and its successors and permitted assigns shall indemnify and hold harmless the 

Licensee and Governmental Entities and their employees, officers, directors, agents, and officials 

(individually and collectively “Indemnitees”) from and against any and all claims, actions, suits, 

liabilities, damages, losses, settlements, demands, deficiencies, judgments, costs and expenses 

(including, without limitation, the reasonable value of time of the Attorney General’s Office and 

the costs, expenses and attorney fees of other counsel retained by any Indemnitee)  related to, 

resulting from or arising out of this Agreement, including, but not limited to, any claims related 

to, resulting from, or arising out of: 

 

8.1.1   Any violation or breach of any term or condition of this Agreement by Licensor; 

or 

 

8.1.2   Any negligent acts or omissions, intentional or willful misconduct, or unlawful 

acts of Licensor, its officers, employees, agents, directors, contractors or subcontractors; 

or 

 

8.1.3   Failure by Licensor or its employees, agents, officers, or directors to comply with 

any applicable local, state, and federal laws, rules, ordinances or regulations; or   

 

8.1.4   Any claim of misappropriation of a trade secret or infringement or violation of any 

intellectual property rights, proprietary rights or personal rights of any Third Party, 
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including any claim that the Software or any use thereof (or the exercise of any rights 

with respect thereto) infringes, violates or misappropriates any patent, copyright, trade 

secret, trademark, trade dress, mask work, utility design, or other proprietary right of any 

Third Party. 

 

8.2   Licensor’s obligations under this Section 8 are not limited to third-party claims, but shall 

also apply to any claims that either party may assert against the other.  
  
8.3   Licensor shall be liable for any personal injury or damage to property caused by the fault or 

negligence of Licensor, its officers, directors, employees, agents, contractors and subcontractors.   

 

8.4  Licensor’s duties as set forth in this Section 8 shall survive the termination of this 

Agreement and shall apply to all acts or omissions taken or made in connection with the 

performance of this Agreement regardless of the date any potential claim is made or discovered 

by the Licensee or any other Indemnitee.   

 

SECTION 9.  CONTRACT ADMINISTRATION.   

 

9.1   Independent Contractor.  The status of the Licensor shall be that of an independent 

contractor.  Licensee shall not provide the Licensor with office space, support staff, equipment or 

tools, or supervision beyond the terms of this Agreement.  Neither the Licensor nor its 

employees shall be considered employees of the State of Iowa.  Neither the Licensor nor its 

employees are eligible for any State employee benefits, including but not limited to, retirement 

benefits, insurance coverage or the like.  Neither the Licensor nor its employees shall be 

considered employees of the Licensee or the State of Iowa for federal or state tax purposes.  

Licensee shall not withhold taxes on behalf of the Licensor (unless required by law).  The 

Licensor shall be responsible for payment of all taxes in connection with any income earned in 

connection with this Agreement.   

 

9.2   Confidentiality.  Except as provided or contemplated herein, and subject to applicable 

federal, state or international laws, rules or regulations (including Iowa Code Chapter 22 and 

[insert citation for the Agency’s Fair Info. Practices rules) the Licensee shall not disclose to 

Third Parties (excluding Governmental Entities and Authorized Contractors) any information of 

Licensor that is marked or otherwise clearly identified by Licensor as Confidential Information 

without the prior written consent of Licensor.  Licensor shall limit such identification to 

information it reasonably believes is entitled to confidential protection pursuant to such 

applicable laws, rules and regulations.  Notwithstanding the foregoing, the Licensee may 

disclose Licensor’s Confidential Information pursuant to:  (i) any legal, judicial, or 

administrative proceedings, subpoena, summons, order, ruling or other legal or administrative 

processes; and/or (ii) applicable laws, rules, or regulations.  In such event, the Licensee shall 

provide prompt notice to Licensor of the circumstances giving rise to the Licensee’s disclosure.  

Licensor acknowledges that the Licensee is subject to Iowa Code Chapter 22 and other laws, 

rules and regulations governing public records.  If a request is made to view or otherwise access 

Licensor’s Confidential Information pursuant to such laws, rules or regulations, the Licensee will 

promptly notify Licensor of the request.  Subject to the foregoing, the Licensee will use 

reasonable efforts to protect Licensor’s Confidential Information provided such information can 

reasonably be determined to constitute a confidential record under Iowa Code Section 22.7 or 
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other applicable laws, rules or regulations.  In the event the Licensee reasonably determines that 

such information is not a confidential record, the Licensee may release such information unless 

Licensor files an action in Polk County District Court to prevent the release of the requested 

information within ten (10) days of receiving notice from the Licensee.   

 

9.3   Compliance with Laws.  Licensor and its employees, agents, officers, directors, contractors 

and subcontractors shall comply with all applicable federal, state, international and local laws, 

rules, ordinances, regulations and orders when performing within the scope of this Agreement, 

including, without limitation, all laws applicable to the prevention of discrimination in 

employment, the administrative rules of the Iowa Department of Management or the Iowa Civil 

Rights Commission which pertain to equal employment opportunity and affirmative action, laws 

relating to prevailing wages, occupational safety and health standards, prevention of 

discrimination in employment, payment of taxes, gift laws, lobbying laws and laws relating to 

the use of targeted small businesses as subcontractors or suppliers.  Licensor shall comply with 

any applicable reporting and compliance standards of the Iowa Department of Management 

regarding equal employment.  Licensor may be required to submit its affirmative action plan to 

the Iowa Department of Management to comply with the requirements of 541 Iowa Admin. Code 

4.  Licensor represents and warrants that it has complied with all federal, state, foreign and local 

laws, codes, rules, ordinances, orders and regulations applicable to the performance of its 

obligations under this Agreement.   

 

9.4   Amendments.  This Agreement may be amended in writing from time to time by mutual 

consent of the parties.  All amendments to this Agreement must be fully executed by the parties. 

 

9.5   Third-Party Rights.  No person other than the parties hereto, their respective successors 

and permitted assigns, and Governmental Entities may rely on or derive any rights pursuant to or 

under this Agreement.  This Agreement is intended to benefit only the Licensee, Governmental 

Entities, Users, and the Licensor. 

 

9.6   Choice of Law and Forum.  This Agreement shall be governed in all respects by, and 

construed in accordance with, the laws of the state of Iowa, without giving effect to the choice of 

law principles thereof.  Any and all litigation or actions commenced in connection with this 

Agreement, including after expiration or termination of this Agreement, shall be brought in 

Des Moines, Iowa, in Polk County District Court for the State of Iowa, if jurisdiction is proper.  

However, if jurisdiction is not proper in the Iowa District Court for Polk County, but is proper 

only in a United States District Court, the matter shall be commenced in the United States 

District Court for the Southern District of Iowa, Central Division.  Licensor hereby irrevocably:  

(i) consents and agrees that any legal or equitable action or proceeding arising under, in 

connection with or arising out of this Agreement shall be brought and maintained exclusively in 

the aforesaid courts; (ii) submits to and accepts, with respect to any such action or proceeding, 

for it and in respect of its properties and assets regardless of the physical or legal status thereof, 

generally and unconditionally, the jurisdiction of the aforesaid courts; and (iii) waives any 

objection to such jurisdiction based on forum non conveniens or otherwise.   This provision shall 

not be construed as waiving any immunity to suit or liability, in state or federal court, which may 

be available to the Licensee, including sovereign immunity, governmental immunity, immunity 

based on the Eleventh Amendment to the Constitution of the United States, or otherwise. 
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Licensor irrevocably consents to service of process by certified or registered mail addressed to 

the Licensor’s designated agent.  The Licensor appoints CT Corporation System, 2222 Grand 
Avenue, Des Moines, IA 50312, as its agent to receive service of process.  If for any reason the 

Licensor’s agent for service is unable to act as such or the address of the agent changes, Licensor 

shall immediately appoint a new agent and provide the Agency with written notice of the change 

in agent or address.  Any change in the appointment of the agent or address will be effective only 

upon actual receipt by the Licensee.  Nothing in this provision will alter the right of the Licensee 

to serve process in any other manner permitted by law.  This Section 9.6 shall survive 

termination of this Agreement. 

 

9.7   Assignment and Delegation.  This Agreement may not be assigned, transferred or 

conveyed in whole or in part without the prior written consent of the other party, except that the 

Licensee may assign this Agreement to any State agency or unit of State government that 

succeeds the Agency’s rights hereunder or otherwise assumes responsibility for functions or 

duties currently assumed by the Agency to which the Software relates.  For purposes of 

construing this clause, a transfer of a controlling interest in the Licensor, a merger, sale or 

consolidation of Licensor, or a sale of substantially all of Licensor’s assets shall be considered an 

assignment.  Licensor agrees that it shall provide Licensee with the earliest possible advance 

notice of any proposed sale or transfer or any controlling interest in or substantial assets of 

Licensor and of any proposed merger, sale or consolidation of Licensor.  Licensor agrees that it 

shall not use this Agreement, or any portion thereof, for collateral or to otherwise secure any 

financial obligation of Licensor or any affiliate thereof without the prior written consent of 

Licensee.   

 

9.8   Integration.  This Agreement represents the entire agreement between the parties 

concerning the grant of the perpetual license, distribution rights and other rights granted to 

Licensee and Governmental Entities under this Agreement, and neither party is relying on any 

representation that may have been made with respect thereto which is not included in this 

Agreement. This Agreement shall not supersede the Services Contract.  Licensee shall not be 

bound by any “shrink-wrap” agreement, “click-wrap” agreement, “sneakwrap” agreement, or 

any other similar agreement that may accompany or relate to the Software.  Licensor 

acknowledges that it has thoroughly read this Agreement and all related schedules, exhibits and 

other documents and has had the opportunity to receive competent advice and counsel necessary 

for it to form a complete understanding of all rights and obligations herein and to accept same 

freely and without coercion of any kind.  Accordingly, this Agreement shall not be construed or 

interpreted against the Licensee on the basis of draftsmanship or preparation hereof. 

 

9.9   Headings or Captions and Terms.  The paragraph headings or captions are for 

identification purposes only and do not limit or construe the contents of the paragraphs.  Unless 

the context of this Agreement otherwise clearly requires, references to the plural include the 

singular, references to the singular include the plural, and the word “or” has the inclusive 

meaning represented by the phrase “and/or.”  The words “include” and “including” shall be 

deemed to be followed by the phrase “without limitation.”  The words “thereof,” “herein,” 

“hereunder,” and similar terms in this Agreement refer to this Agreement as a whole and not to 

any particular provision of this Agreement.     
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9.10   Not a Joint Venture.  Nothing in this Agreement shall be construed as creating or 

constituting the relationship of a partnership, joint venture, (or other association of any kind or 

agent and principal relationship) between the parties hereto.  No party, unless otherwise 

specifically provided for herein, has the authority to enter into any agreement or create an 

obligation or liability on behalf of, in the name of, or binding upon another party to this 

Agreement. 

 

9.11   Obligations Beyond Agreement Term.  This Agreement shall remain in full force and 

effect perpetually unless terminated pursuant to Section 7 of this Agreement.  Licensor’s 

obligations under this Agreement which by their nature would continue beyond the termination 

of this Agreement, including, by way of illustration and not by limitation, those obligations set 

forth in Sections 2.1-2.4, 5.2-5.4, 6-8, 9.4, 9.2, 9.3, 9.5, 9.6, 9.8, 9.11-9.16, 9.18, 9.19, 9.22, 

9.24-9.26, and 9.29-9.32 shall survive termination of this Agreement. 

 

9.12   Use of Third Parties.  None of the services to be provided by Licensor pursuant to this 

Agreement shall be subcontracted or delegated to any Third Party without the prior written 

consent of Licensee.  Licensee’s consent shall not be deemed in any way to provide for the 

incurrence of any additional obligation of Licensee, whether financial or otherwise.  Any 

subcontract to which the Licensee has consented shall be in writing and shall in no way alter the 

terms and conditions of this Agreement.  All subcontracts shall be subject to the terms and 

conditions of this Agreement and to any conditions of approval that Licensee may deem 

necessary.  Licensor is solely liable for any and all payments that may be due to the 

subcontractor pursuant to its subcontract agreement with Licensor.  Licensor shall indemnify, 

defend and hold harmless the Licensee from and against any and all claims, demands, liabilities, 

suits, actions, damages, losses, costs and expenses of every kind and nature whatsoever arising as 

a result of Licensor’s breach of any subcontract into which it enters, including Licensor’s failure 

to pay any and all amounts due by Licensor to any subcontractor.   No subcontract or delegation 

of work shall relieve or discharge Licensor from any obligation, provision, or liability under this 

Agreement.  Licensor shall remain responsible for such performance and shall be fully 

responsible and liable for all acts or omissions of any such contractor or subcontractor.  Any 

action of a subcontractor, which, if done by Licensor, would constitute a breach of this 

Agreement, shall be deemed a breach by Licensor and have the same legal effect.  

 

9.13   Waiver.  Except as specifically provided for in a waiver signed by duly authorized 

representatives of Licensee and the Licensor, failure by either party at any time to require 

performance by the other party or to claim a breach of any provision of the Agreement shall not 

be construed as affecting any subsequent breach or the right to require performance with respect 

thereto or to claim a breach with respect thereto.  

 

9.14   Notices.  Notices under this Agreement shall be in writing and delivered to the 

representative of the party to receive notice (identified below) at the address of the party to 

receive notice as it appears below or as otherwise provided for by proper notice hereunder.  The 

effective date for any notice under this Agreement shall be the date of delivery of such notice 

(not the date of mailing) which may be effected by certified U.S. Mail return receipt requested 

with postage prepaid thereon or by recognized overnight delivery service, such as Federal 

Express or UPS: 
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If to Licensee:     

 
Iowa Department of Human Services 
1305 E. Walnut St. 
Hoover Bldg., 2nd Floor 
Des Moines, Iowa 50319 

 

 

If to Licensor:        

 

 

 

 

Any notice or communication sent by certified U.S. Mail under this Agreement shall be deemed 

given upon receipt as evidenced by the U.S. Postal Service return receipt card, or if sent by 

overnight delivery service, upon receipt as evidenced by the signature attained by the carrier.  

From time to time, either party may change the name and address of a party designated to receive 

notice.  Such change of the designated person shall be in writing to the other party and as 

provided herein. 

 

9.15   Cumulative Rights.  The various rights, powers, options, elections and remedies of 

Licensee provided in this Agreement shall be construed as cumulative and not one of them is 

exclusive of the others or exclusive of any rights, remedies or priorities allowed Licensee by law, 

and shall in no way affect or impair the right of Licensee to pursue any other contractual, 

equitable or legal remedy to which Licensee may be entitled.  Licensee’s election of any one or 

more remedies shall not constitute a waiver of the right to pursue any other available remedies.   

 

9.16   Severability.  If any provision of this Agreement is determined by a court of competent 

jurisdiction to be invalid or unenforceable, such determination shall not affect the validity or 

enforceability of any other part or provision of this Agreement. 

 

9.17   Authorization.  Licensor represents and warrants to Licensee that: 

 

9.17.1   It has the right, power and authority to enter into and perform its obligations under 

this Agreement;  

 

9.17.2   It has taken all requisite action (corporate, statutory, or otherwise) to approve 

execution, delivery and performance of this Agreement, and this Agreement constitutes a 

legal, valid and binding obligation upon itself enforceable in accordance with its terms. 

 

9.18   Successors in Interest.  All the terms, provisions, and conditions of the Agreement shall 

be binding upon and inure to the benefit of the parties hereto and their respective successors, 

permitted assigns, and legal representatives 

 

9.19   Record Retention And Access.  The Licensor shall maintain books, records, and 

documents which sufficiently and properly document all services and deliverables provided 



16 

 

under this Agreement and calculate all charges billed to the Licensee throughout the term of this 

Agreement for a period of at least five (5) years following the later of the date of final payment, 

termination or expiration of this Agreement, or completion of any required audit.  The Licensor 

shall permit the Licensee, the Auditor of the State of Iowa or any authorized representative of the 

State and where federal funds are involved, the Comptroller General of the United States or any 

other authorized representative of the United States government, to access and examine, audit, 

excerpt and transcribe any directly pertinent books, documents, papers, electronic or optically 

stored and created records or other records of the Licensor relating to orders, invoices, or 

payments or any other documentation or materials pertaining to this Agreement. The Licensor 

shall not impose or seek payment for any charge, fee or expense associated with any audit or 

examination of the Licensor’s books and records conducted in accordance with this provision.  

 

9.20   Counterparts.  This Agreement may be executed in several counterparts, all of which 

when taken together shall constitute one contract binding on all parties, notwithstanding that all 

parties are not signatories to the same counterpart. Each copy of this Agreement so executed 

shall constitute an original.  

 

9.21   Additional Provisions.  The parties agree that if an Addendum, Schedule, Rider or 

Exhibit is attached and referred to in this Agreement then the same shall be deemed incorporated 

herein by reference.  

 

9.22   Further Assurances and Corrective Instruments.  Licensor agrees that it will, from time 

to time, execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, 

such supplements hereto and such further instruments as may reasonably be required for carrying 

out the expressed intention of this Agreement. 

 

9.23   Award of Related Agreements.  The Licensee may undertake or award supplemental or 

successor agreements for work related to this Agreement, the Services Contract or with respect 

to the Software.  Licensor shall cooperate fully with other contractors, consultants and other 

persons who may be engaged by Licensee in connection with this Agreement, the Services 

Contract or with respect to any of the Software.  Licensor will ensure that its subcontractors, if 

any, will abide by this provision.   

 

9.24   Sovereign Immunity.  The Agency, Governmental Entities and the State do not waive 

sovereign immunity by entering into this Agreement and specifically retain and reserve the 

defense of sovereign immunity and all defenses available to them under State and federal laws, 

rules and regulations, including, without limitation, Iowa Code Chapter 669 and the Constitution 

of the State of Iowa. 

 

9.25   Federal License.  Notwithstanding anything herein to the contrary, the State shall have all 

ownership rights in software or modifications thereof to the extent required by 45 C.F.R. § 

95.617(a).  In addition, the federal government shall have a royalty-free, nonexclusive, and 

irrevocable license to reproduce, publish, or otherwise use and to authorize others to use for 

Federal Government purposes, such software, modifications, and documentation.  This 

obligation does not attach to proprietary operating/vendor software packages that are provided at 

established catalog or market prices and sold or leased to the general public. 
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9.26   Care of Property.  Licensor shall be responsible for the proper custody and care of any 

Licensee Property furnished for Licensor’s use in connection with the performance of the 

Agreement, and Licensor will reimburse the Licensee for any loss or damage to such property 

caused by Licensor, or any person, agent or subcontractor employed or utilized by Licensor, 

normal wear and tear excepted. 

 

9.27   Licensor shall notify Licensee in writing if any of the following has been engaged in by or 

occurred with respect to Licensor or any corporation, shareholder or entity having or owning a 

controlling interest in Licensor: 

 

9.27.1   Licensor files or permits the filing against it of a case or other proceeding seeking 

liquidation, reorganization, or other relief  with respect to itself or its debts under any 

bankruptcy, insolvency, or other similar law now or hereafter in effect; or filing an 

answer admitting the material allegations of a petition filed against it in any involuntary 

case or other proceeding commenced against it seeking liquidation, reorganization, or 

other relief under any bankruptcy, insolvency, or other similar law now or hereafter in 

effect with respect to it or its debts; or consenting to any such relief or to the appointment 

of or taking possession by any such official in any voluntary case or other proceeding 

commenced against it seeking liquidation, reorganization or other relief under any 

bankruptcy, insolvency, or other similar law now or hereafter in effect with respect to it 

or its debts; 

 

9.27.2   Seeking or suffering the appointment of a trustee, receiver, liquidator, custodian 

or other similar official of it or any substantial part of its assets; or 

 

9.27.3   Making an assignment for the benefit of creditors; or 

 

9.27.4   Failing, being unable, or admitting in writing the inability generally to pay its 

debts or obligations as they become due or failing to maintain a positive net worth and 

such additional capital and liquidity as is reasonably adequate or necessary in connection 

with Licensor’s performance of its obligations under this Agreement; 

 

9.27.5   An order is entered approving an involuntary petition to reorganize the business 

of Licensor for all or part of its property; or 

 

9.27.6   If a writ or warrant of attachment, execution, distraint, levy, possession or any 

similar process that may materially affect the operation of Licensor is issued by any court 

or administrative agency against all or any material portion of Licensor's property; or 

 

9.27.7   Taking any action to authorize any of the foregoing. 

 

9.28   Material Breaches.  The references in this Agreement to specific material breaches of this 

Agreement shall not be construed as implying that other breaches of this Agreement are not 

material. 
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9.29   Taxes.  Licensor shall be responsible for paying any taxes incurred by Licensor in the 

performance of this Agreement.  The State and the Agency are exempt from the payment of Iowa 

sales and other taxes. 

 

9.30   Obligations of Joint Entities.  If Licensor is a joint entity, consisting of more than one 

individual, partnership, corporation or other business organization, all such entities shall be 

jointly and severally liable for carrying out the activities and obligations of this agreement, and 

for any default of such activities and obligations. 

 

9.31   Attorney’s Fees and Expenses.  Subject to the other terms and conditions of this 

Agreement, in the event Licensor defaults in any obligations under this Agreement, Licensor 

shall pay to Licensee all costs and expenses (including, without limitation, the reasonable value 

of time of the Attorney General’s Office and the costs, expenses and attorney fees of other 

counsel retained by or on behalf of Licensee) incurred by Licensee in enforcing this Agreement 

or any of its rights and remedies with respect thereto.   

 

9.32   Time is of the Essence.  Time is of the essence with respect to Licensor’s performance of 

its obligations under this Agreement.  Licensor shall ensure that all personnel providing services 

to Licensee are responsive to Licensee’s requirements and requests in all respects. 

 

SECTION 10.  EXECUTION. 

 

IN WITNESS WHEREOF, in consideration of the mutual covenants set forth above and for 

other good and valuable consideration, the receipt, adequacy and legal sufficiency of which are 

hereby acknowledged, the parties have entered into the above Agreement and have caused their 

duly authorized representatives to execute this Agreement. 

 

Licensor 

 

[name]. 

 

By: ___________________________ Date: _________________ 

 

Title: _________________________ 

 

 

Licensee 

 

State of Iowa, acting by and through 

the [name of Agency] 

 

 

By: __________________________    Date: _________________ 

 

Title:_________________________ 
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SCHEDULE A 

DESCRIPTION OF SOFTWARE AND LICENSE FEES 

 



20 

 

SCHEDULE B 

DESCRIPTION OF LICENSEE SYSTEMS 

DHS CURRENT ENVIRONMENT  

 

Overview  

 

DHS is the largest department in Iowa state government, with approximately 5,200 full-time 

employees. Fewer than 500 of those employees are located at its primary location in the Hoover 

Building. In addition to its primary location, DHS has remote office operations in all 99 counties 

in Iowa. This includes about 167 remote sites.  These sites house field, case management and 

child-support staff.  This number also represents eight institutional facilities under DHS, 

including mental health institutes at Cherokee, Clarinda, Independence, and Mt. Pleasant; two 

juvenile homes at Eldora and Toledo, and two resource centers at Glenwood and Woodward.  

 

INFRASTRUCTURE  

 

DHS has a large infrastructure in place in order to support the applications required by its users. 

Below are highlights of key infrastructures supported by the Bureau of Network Support (BNS).  

 

Servers  

 

DHS' server environment is based on Microsoft's Windows 2003 operating system. DHS 

employs a single Active Directory domain (IADHSR3) for management of user authentication 

and access to server-based data.  

 

BNS currently administers and manages a total of 424 Servers on its Enterprise Network.  There 

are 248 Servers in the Hoover Data Center.  This number consists of 220 physical servers, 20 of 

which host 89 Virtual Machines using WM Ware and running Microsoft Windows 2003 & 2008 

Operating Systems.. DHS has 186 servers in remote locations throughout the State. Of those 186 

servers, about 85 percent of them are Domain Controllers used to facilitate local authentication 

as well as file print services.  All DHS full time offices have Domain Controllers at their site. 

 

DHS uses a Microsoft WINS environment to associate server names with TCP/IP addresses, and 

it has six WINS servers (five in regional settings and one in the DHS Hoover Building Data 

Center). DHS also has a Microsoft SCCM server in the Hoover Data Center that is used to 

handle software deployment, inventory and remote control to all desktops.  

 

DHS Remote Offices  
 

The DHS model for server deployment has been placement of a single Microsoft Windows 2003 

Domain Controller server for file-and-print services wherever there is a DHS office. This model 

has been modified to support the Agency reorganization to less than full time offices (LTFT). 

We currently have 61 less than full time offices that do not have a server at their location. 
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DHS' remote office network environment is represented by a client / server network made up of 

one file-and-print server (per full time office) based on DELL / Intel technology and running 

Microsoft’s Windows 2003 operating system; Dell or Cisco Systems 100BaseTX Ethernet 

switches; and an Iowa Communications Network-supplied router and CSU/DSU. Each remote 

server generally has a single processor and dual power supplies.  

 

The ICN router and CSU/DSU serve to connect 91 offices to the ICN's frame-relay network 

through a T -1 data circuit supplied by Qwest or another provider. The ICN sets a 1,024Kb 

committed information rate (CIR) on each DHS frame-relay connection. The ICN has 

established a logical point-to-point wide area network for DHS, with all data connections 

logically home-running from each remote location to ICN routers at the Lucas Building in Des 

Moines. BNS has begun the process of converting high cost T1 connections to either Fiber or 

Frame over Ethernet connections.  This enables us to increase speeds at a lower cost.  Each 

remote office has a single connection to the wide area network, and there is no meshing of the 

DHS wide area network sites.  

 

DHS utilizes networking protocol TCP/IP for all network communications; Printing is also 

managed via a TCP/IP address. In addition, DHS has several host-addressable printers 

throughout its enterprise network, and they are reached via TCP/IP from the ITE mainframe. 

DHS utilizes 1500 printers from various vendors for network printing.  

 

Users in a typical remote office use Intel-based personal computers running Windows 7 or 

Windows XP desktop operating system software. PCs, printers and the local Domain Servers are 

connected to an Ethernet switch, with the local server supplying network login authentication, 

file and print services. In addition, users rely on WAN connectivity for access to the Internet as 

well as DHS Hoover-based services such as Email, SQL databases, IIS Applications, Imaging, 

and Central Office server-based file storage. Users in DHS' remote offices also utilize the WAN 

to communicate with the ITE mainframe.  

 

In addition, users rely on both the local LAN and the WAN to access key client server - 

mainframe applications such FACS Plus, ICAR, Formgen and Guidelines. In all offices, users 

rely on the LAN and WAN for access to DHS' imaging solution, which centrally locates 

archived images on an EMC Centera storage device in the DHS Data Center.  This data is also 

replicated to a second Centera located at the Iowa Medicaid Office. 

 

DHS has 167 remote locations.  Most DHS Field Office Circuits connect at T1 speeds.  Larger 

offices range from 2 MB to 30 MB.  Iowa Medicaid connects at 50 MB.  Specific addresses and 

connectivity can be furnished upon request.  

 

DHS Hoover Building Data Center and Core Network  

 

The current DHS environment in the Hoover Building is represented by a client server network 

made up of a switched Ethernet backbone utilizing a Cisco Catalyst 6509 chassis-style enterprise 

switch. This switch supports internal routing between four primary virtual LANs and six TCP/IP 

subnets.  
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There are stacks of Cisco Ethernet switches in eight wiring closets located on two floors in the 

Hoover Building to support user connections to the switched backbone. Personal computers 

running Microsoft's Windows 7 or Windows XP desktop operating system are attached to the 

closet switch stacks, generally at 100Mb, full duplex, and the switch stacks communicate with 

the core Cisco 6509 switch via Gigabit Ethernet multimode fiber uplinks.  

 

In the Data Center, the Cisco 6509 switch accepts connections from the eight switch closet 

stacks, as well as locally attached servers that make up the DHS Data Center.  

 

The DHS Data Center includes 248 servers, storage devices and networking gear, including:  

 

 Four Primary File Servers; 

 

 Four Print Servers  

 

 SQL 2000 supporting production, development and test;  

 

 SQL 2005 supporting production, development and test; 

 

 SQL 2008 supporting production, development and test; 

 

 Six Exchange E-mail servers; 

 

 Two Tumbleweed Servers for Encryption and Filtering services; 

 

 Five Vault Servers attaching to EMC Centera for Email Archiving and Search 

Capabilities; 

 

 Seventeen Web Servers including IIS 5 & IIS 6 platforms.  Servers provide production, 

development and test environments for all DHS users.  

 

 Several stand-alone application and Infrastructure Management Systems. 

 

The SQL & Exchange Servers use fiber channel technology to communicate with a HP EVA 

SAN Storage Device. All servers in the DHS Data Center connect directly to the Cisco 6509 

Ethernet switch at 1 GB, full duplex. 

 

All servers and networking equipment in DHS' Data Center are protected by a large, enterprise-

capable UPS system. This system is directly connected to the Hoover Building backup generator. 

Also attached to the DHS backbone switch is the ICN's main Capitol Complex router located in 

the Lucas Building. The ICN has two primary routers in the Lucas Building, a Bay Networks 

BCN and a Cabletron SSR. The SSR is connected to the DHS Cisco 6509 switch on a 100Mb, 

full-duplex link across multimode fiber that runs between the Lucas Building and the Hoover 

Building. This link supports all data traffic flowing between DHS' Hoover Building and DHS' 

remote locations.  
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The ICN's second Lucas router, the BCN, is attached to the Capitol Complex Ethernet network, 

and this link is used by the ICN to communicate with ITE's network in the Hoover Building.  

DHS' Hoover-based data network communicates with ITE's Hoover Building data network via a 

100Mb, full-duplex multimode fiber Ethernet connection between the DHS Cisco 6509 switch 

and an ITE Cisco 5500 switch. 

  

DHS also supports dial-in modem connections for DHS employees on a Cisco AS5300 access 

server, and remote-user VPN connections on a Cisco 3030 VPN concentrator.  

 

Key servers placed in the DHS Data Center in the Hoover Building are covered under a Dell 

hardware maintenance contract that calls for 24-hour daily support, with two-hour response time. 

As noted above, DHS support personnel also use Dell for support issues related to Microsoft 

products.  

 

DHS uses HP'S Open View Network Node Manager Product to monitor node-up / node-down 

status of its servers and key network devices statewide. In addition, DHS uses HP Open View 

ManageX to monitor specific performance elements of its Windows servers, while ManageX 

sends alerts to select BNS support personnel via cell phone and E-mail. The HP Open View 

environment is run on multiple Windows 2003 servers in the DHS Data Center. DHS also 

utilizes the Multi Router Traffic Grapher (MRTG) to monitor traffic load on selected network 

devices as well as NTOP and Wireshark.  

 

DHS Use of the ICN Wide Area Network  

 

Data traffic flows from LAN-attached devices in a remote office, through the ICN's frame-relay 

network, and eventually to the ICN's routers at the Lucas Building. From there, traffic bound for 

the DHS Data Center travels across the aforementioned DHS fiber connection between Lucas 

and DHS in the Hoover Building.  

 

DHS relies on the ICN for all-wide area network routing. DHS does employ its own routing 

solutions in the Hoover Building and all institutional facilities  

 

DHS Paths of Data  

 

The following describes paths that data from DHS user personal computers take when accessing 

basic DHS-supplied services:  

 

DHS users in a remote office using Exchange E-mail, accessing SQL Servers, or using shared 

directories on servers in Hoover Building Data Center:  

 

 Client PC to remote-office switch;  

 

 Remote-office switch to remote-office ICN router;  

 

 ICN office router to ICN router at Lucas Building in Des Moines;  
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 ICN Lucas router to DHS Cisco 6509 switch in DHS Hoover Building computer room;  

 

 Cisco 6509 to appropriate server in Data Center;  

 

 Return traffic follows same route in reverse.  

 

The ICN supplies data-communication services to DHS via its frame-relay network. The ICN 

supplies edge devices to DHS' remote offices, including a router and CSU/DSU. The CSU/DSU 

is attached at one point to the router, and is attached at another point to a local data circuit 

supplied by Qwest or another phone company. 

  

 Mainframe users (DHS) in remote office using Passport and TN3270:  

 

 Client PC to remote-office switch;  

 

 Remote-office switch to remote-office ICN router;  

 

 ICN office router to ICN router at Lucas Building in Des Moines; 

 

 DHS Passport Web Server in Hoover Building  

 

 ICN Lucas router to ITE campus Ethernet switch in Lucas Building;  

 

 ITE Ethernet switch at Lucas to ITE ATM backbone on campus;  

 

 DHS Cisco 6509 switch/router 

 

 DHS Intranet Server for Passport 

 

 DHS Cisco 6509 switch/router 

 

 ITE campus ATM backbone to Cisco 5500 switch in ITE Hoover Building computer 

room;  

 

 ITE Cisco 5500 switch to ITE Cisco 7507 router and Cisco Channel Interface Processor 

(CIP);  

 

 ITE Cisco CIP to ITE mainframe;  

 

 Return traffic follows same route in reverse.  

 

DHS users in Hoover Building using Exchange E-mail, accessing SQL Servers, or using shared 

directories on servers in Hoover Building Data Center:  

 

 Client PC to wiring-closet Cisco switch in Hoover Building;  



25 

 

 

 Closet switch to Cisco 6509 switch in DHS Hoover Building computer room;  

 

 Cisco 6509 to appropriate server in Data Center;  

 

 Return traffic follows same route in reverse. 

 

 Mainframe users (DHS) in Hoover Building using Passport and TN3270:  

 

 Client PC to wiring-closet Cisco switch in Hoover Building;  

 

 Closet switch to Cisco 6509 switch/router in DHS Data Center; 

 

 DHS Intranet Server for Passport 

 

 DHS Cisco 6509 to ITE Cisco 5500 switch in ITE Hoover Building computer room;  

 

 ITE Cisco 5500 switch to ITE Cisco 7507 router and Cisco Channel Interface Processor 

(CIP);  

 

 ITE Cisco CIP to ITE mainframe;  

 

 Return traffic follows same route in reverse. 

 

Storage  

 

DHS servers utilize direct-attached, local disk systems for data storage at remote locations.  

There has been a shift in the above model toward fiber attached SAN storage for many Hoover 

Servers. A majority of servers placed in DHS field locations are set up with dual 4GB mirrored 

operating system and 73GB hard drives in a RAID 5 configuration 

.  

E-Mail  

 

The DHS Data Center includes Six Exchange 2007 E-mail servers. Internet E-mail connectivity 

for DHS is filtered by two DHS Email SPAM/Firewall Gateways, and then distributed across 

four DHS Exchange servers: EXCHANGECH1, EXCHANGECH2, EXCHANGECH3, and 

EXCHANGECH4. E-mail is then routed by Exchange to the appropriate mailbox server. 

 

E-mail access is provided primarily via Outlook MAPI connectivity over TCP/IP. All users in 

the Hoover Building and remote locations connect to the servers located in the DHS Data Center 

in the Hoover Building. DHS also provides dial-in and VPN access services for its E-mail users. 

DHS requires that dial-in and VPN connectivity be established from state owned PCs. DHS does 

not allow personal PCs to be used.  
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DHS has configured its Exchange server environment within its own Active Directory structure.  

DHS provides single sign-on capabilities to their Exchange customers by associating mailboxes 

to user accounts in the Windows domain. 

 

Six DHS servers, EXCHANGECHI, EXCHANGECH2, EXCHANGECH3, EXCHANGECH4, 

EXCHANGEMB1 and EXCHANGEMB2, are dedicated to the production Exchange 

environment. Two of those servers, EXCHANGEMB1, and EXCHANGEMB2, provide mailbox 

message store capability for about 6,500 mailboxes. Four servers, EXCHANGECH1, 

EXCHANGECH2, EXCHANGECH3 and EXCHANGECH4, provide SMTP, Outlook Web 

Access, Routing, Address Lookup, and Internet connectivity. Two servers, EXCHANGEMB1 

and EXCHANGEMB2, provide public folder access. The primary Exchange servers are based on 

Dell hardware, with two to four Intel Xeon Multi Core 2.0 GHz processors on each unit. Each 

server has 8GB to 32GB of RAM and two 76GB drives mirrored, running Windows 2003.  There 

are additional drives configured as SAN disk space totaling 5TB of storage.  

 

Two Tumbleweed servers provide email security.  This system enables secure (encrypted) email 

delivery.  Antispam and antivirus filtering are also included through this environment.  

 

Five Enterprise Vault servers provide email archiving.  This enables DDM to archive all mail, 

old and new to a central repository for searches and legal holds.  Official retention policies will 

determine how long archived email is retained 

 

SQL 

 

There are currently 24 primary SQL servers. There is a mix of Enterprise and Standard Editions 

of SQL.  Fourteen of the SQL servers are running SQL 2005.  Ten are SQL 2008.  BNS supports 

Production, Test and Development environments in both versions of SQL. 

 

Other Key Applications/Systems Hosted At Hoover 

 

Global 360  
 

 Global 360’s Process360 enables organizations to create, execute, and optimize business 

processes, powering the management of processes through their entire lifecycle; 

shortening process lifecycles and automatically managing process exceptions so you can 

quickly adapt to changing market needs or fine tune processes to optimize your 

competitive advantage. 

 

 Process360 provides organizations the ability to solve complex process problems, 

including sophisticated capabilities for supporting high volume, distributed processes that 

are comprised of hundreds of activities and steps and tens of thousands of users. 

 

 There are currently 24 servers running this system as well as usage of the EMC Centera 

disk system for storage. 
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BHIS  

 

 Behavioral Health Information System.   All Institutions use this system for electronic 

medical records.  When fully implemented this system will facilitate the processing and 

dispensing of medications, billing and orders. There are currently twelve servers included 

in this suite of applications. 

 

Sigmund Software 

 

 Sigmund Software provides intake tracking, patient demographic storage, clinical 

documentation, scheduling, billing ledger, quality assurance.  This system is used by all 

Targeted Case Management Staff. 

 

Right Fax 

 

 Provides statewide faxing capabilities. 

 

VPN Concentrator 

 

 Connectivity for LAN to LAN VPN sites 

 Connectivity for VPN access 

 

Application Development Systems Used By DHS 

 

 BizTalk 

 Control – M 

 Corticon Rules Engine 

 Multi-View 

 

Outside of the Hoover Building, some key systems include:  

 

 Collection Services 

 

o The VIPRS system running on an NT server that supports child support 

remittance processing.  The Collection Services Office will soon go live with a 

new system called Protech.  There are four servers housed at this location to 

support this new environment.  These servers are managed remotely by DDM. 

 

 Facilities 

 

o Bull Systems located in select facilities supporting support business applications 

and access to the ITE mainframe. 

 

o Several application servers are also located at the Institutions in order to handle 

their specific business needs.  
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 Various firewalls. 

 

o State Facilities 

o Hoover DMZ 

o Central Office 

o Iowa Medicaid Enterprise 

 

 Iowa Medicaid Enterprise  

 

o There are 40 application servers at the IME location providing various services 

such as file & print, authentication, faxing, SQL IIS as well as the On-Base 

Workflow system.  The Iowa Medicaid Enterprise located on Army Post Road is 

also the replication site for Statewide Backups and Imaging.  Medicaid backups 

and imaging are replicated to Hoover. 

 

 Data Warehouse 

 

o The state-supported Data Warehouse and Decision Support (DW/DS) system 

provides data analysis and decision-making capabilities and access to information, 

including online access to flexible, user-friendly reporting, analysis and modeling 

functions. IME staff from the Department and contractors use the DW/DS system. 

The Departments Division of Data Management (DDM) provides technical 

support and assistance in developing queries and reports to fulfill the analytical 

needs for the IME. The DW/DS system provides IME users with the flexibility to 

produce reporting without MMIS reprogramming in acceptable formats that do 

not require manual intervention or data manipulation. The DW/DS system 

maintains the most recent 10 years of claims data from the MMIS. The DW/DS 

systems relational database includes the full claim record for adjudicated claims 

and other member, provider, reference and prior authorization data from the 

MMIS. 

 

The DW team is currently planning to upgrade the environment to SQL Server 

2008 and this environment will be in place to support the design, development 

and implementation phase of the new eligibility system.  This environment is 

supported by the Department’s Division of Data Management (DDM).  The 

DW/DS team includes staff who design, develop and implement the ETL 

processes, data warehouse analysts who use the data to perform ad-hoc data 

requests, and report development.  In addition to DW/DS staff having access to 

the data, various DHS and non-DHS staff have access to data marts via query 

building tools (e.g. DBXtra, Query Analyzer) based on their business need and 

authorization to the data.  This access is managed via a terminal services server, 

database security and view security.  The majority of users access information via 

role-based security to Reporting Services parameterized reports. 
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HPdc5800mt Product features: 

Features Description 

  Microtower  Small Form Factor  

Chipset  Intel Q33 Express chipset 

Processor 

2.4Ghz  

Intel Core 2 Duo Processors, Intel Core 2 Quad Processors, Intel 

Pentium Dual-Core Processors , Intel Celeron D Processors 

Memory 2.98Gb 

PC2-6400 (DDR2-800 MHz) Non-ECC DIMM Memory 

NOTE: Dual channel memory configurations supported for 

enhanced performance (requires both slots populated with same 

type and size memory).  

Hard drive(s) 1- 

76.316Gb 

80-,160-, 250-, 500--GB SATA NCQ Smart IV 3.0GB/s hard 

drive (7200 rpm); 3.5” Removable 80-,160-, 250-GB SATA 

NCQ Smart IV 3.0GB/s hard drive (7200 rpm); 80-, 160-GB 

SATA NCQ Smart III 3.0-GB/s hard drive (10,000 rpm) 

Expansion bays 

2 internal 3.5" bays,2 external 

5.25" bays, and 1 external 3.5" 

bay  

1 internal 3.5" bay, 1 external 

5.25" bays, and 1 external 3.5" 

bay 

Memory slots 4 DIMMs 

Graphics Integrated Intel Graphics Media Accelerator 3100 

Audio  Integrated High Definition 4-channel audio 

Communications  Integrated Intel Gigabit Ethernet NIC 

Input device 
Standard keyboard and 2-button optical scroll mouse available as 

USB or PS/2, or USB 2-button laser mouse 

Power  

300-watt passive PFC Power 

Supply (user selectable 

115V/230V); Optional 80% 

High Efficiency 300W Active 

PFC 

240-watt active PFC Power 

Supply (user selectable 

115V/230V); Optional 80% 

High Efficiency 240W Active 

PFC 

Security 

Integrated TPM 1.2 (standard); HP Desktop Security lock kit 

(lock and cable); Security cable with Kensington lock Protect 

Tools Software (optional) 

 

Our largest office connected at T1 speed has 50 people.  T1 is the lowest connection to any Full 

Time Office. 
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SCHEDULE C 

 

 

SOURCE CODE ESCROW AGREEMENT 

 

Deposit Account Number: ____________________ 

 

1. Introduction. 

This Source Code Escrow Agreement (the “Agreement”) is entered into by and between 

[___________________________] (the “Depositor”), and by the State of Iowa, acting by and 

through the [name of Agency] (the “Beneficiary”) and by [______________________] 

(“Escrow Agent”) on this (day)  day of (month), 2012 (the “Effective Date”).  Depositor, 

Beneficiary, and Escrow Agent may be referred to individually as a "Party" or collectively as the 

"Parties" throughout this Agreement. 

(a) The use of the term services in this Agreement shall refer to Escrow Agent services that 

facilitate the creation, management, and enforcement of software or other technology 

escrow accounts as described in Exhibit A attached hereto ("Services").  A Party shall 

request Services under this Agreement by submitting a work request to the Escrow Agent 

for certain Escrow Agent Services ("Work Request") via written instruction, with a copy of 

such request submitted to all parties. 

(b) The Beneficiary and Depositor have, or will have, entered into a license agreement or other 

agreement (the “Software License Agreement”) conveying intellectual property rights to the 

Beneficiary, and the Parties intend this Agreement to be considered as supplementary to the 

Software License Agreement, pursuant to Title 11 United States [Bankruptcy] Code, Section 

365(n).  Terms not defined herein shall have the meaning or definition ascribed to them in 

the Software License Agreement, a copy of which is attached hereto. 

 

2. Depositor Responsibilities and Representations. 

(a) Depositor shall make an initial deposit that is complete and functional of all proprietary 

technology and other materials covered under this Agreement, including the Source Code 

and Documentation, as defined and described in the Software License Agreement 

(collectively “Deposit Material”) to Escrow Agent within thirty (30) days of the Effective 

Date. Depositor shall deposit and maintain at all times during the term of the Software 

License Agreement a complete copy of the Source Code (on a media and in an electronic 

format acceptable to Beneficiary) and all related Documentation for the most current version 

and immediately preceding version of the Software provided to Beneficiary under the 

Software License Agreement (and under any agreement involving maintenance and/or 

support of the Software) in escrow with Escrow Agent. As Enhancements are produced or 

made available by Depositor (including pursuant to any agreement involving maintenance 

and/or support of the Software), Depositor shall immediately thereafter deposit a complete 

copy of the Source Code (on a media and in an electronic format acceptable to Beneficiary) 

and all updated Documentation in escrow with Escrow Agent for Beneficiary’s benefit. At 

the time of each deposit or update, Depositor will provide an accurate and complete 

description of all Deposit Material sent to Escrow Agent using the form attached hereto as 

Exhibit B. 
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(b) Depositor represents and warrants that it lawfully possesses all Deposit Material provided to 

Escrow Agent under this Agreement free of any liens, pledges, security interests or other 

encumbrances as of the date of their deposit.  Depositor represents, warrants and covenants 

that any Deposit Material liens or encumbrances made after their deposit will not prohibit, 

limit, or alter the rights and obligations of Escrow Agent under this Agreement.  In the event 

the Beneficiary receives the Deposit Material in accordance with Exhibit C, Beneficiary’s 

use of the Deposit Material shall not be limited or otherwise adversely affected by any liens, 

pledges, security interests or other encumbrances granted or established by or on behalf of 

Depositor with respect to the Deposit Material. Depositor represents and warrants that with 

respect to the Deposit Material, Escrow Agent's proper administration of this Agreement 

will not violate the rights of any third parties. 

(c) Depositor represents that all Deposit Material is readable and useable in its then current 

form; if any portion of such Deposit Material is encrypted, the necessary decryption tools 

and keys to read such material are deposited contemporaneously.  Depositor represents and 

warrants that the Deposit Material is in a form suitable for reproduction by computer 

equipment, and the Deposit Material includes all necessary materials to permit a 

programmer to recreate executable versions of the Software from the Source Code and to 

maintain and support the Software. 

(d) Depositor agrees, upon request by Escrow Agent, in support of Beneficiary's request for 

verification Services, to promptly complete and return the Escrow Deposit Questionnaire 

attached hereto as Exhibit D. Depositor consents to Escrow Agent’s performance of any 

level(s) of verification Services described in Exhibit A attached hereto and Depositor further 

consents to Escrow Agent’s use of a subcontractor to perform verification Services. Any 

such subcontractor shall be bound by the same confidentiality obligations as Escrow Agent 

and shall not be a direct competitor to either Depositor or Beneficiary. Escrow Agent shall 

be responsible for the delivery of Services of any such subcontractor as if Escrow Agent had 

performed the Services. Depositor represents that all Deposit Material is provided with all 

rights necessary for Escrow Agent to verify such proprietary technology and materials upon 

receipt of a Work Request for such Services or agrees to use commercially reasonable 

efforts to provide Escrow Agent with any necessary use rights or permissions to use 

materials necessary to perform verification of the Deposit Material.  Depositor agrees to 

cooperate with Escrow Agent by providing reasonable access to its technical personnel for 

verification Services whenever reasonably necessary. 

(e) Depositor agrees to deposit with the Escrow Agent a new copy of the Deposit Material in 

the event that all or any material part of the Deposit Material then on deposit with the 

Escrow Agent is destroyed or so corrupted as to not be compliable into machine-readable 

form.   

 

3. Beneficiary Request for Verification Services. 

Beneficiary may submit a verification Work Request to Escrow Agent for one or more of the 

Services defined in Exhibit A attached hereto and further consents to Escrow Agent’s use of a 

subcontractor if needed to provide such Services. Beneficiary warrants that Escrow Agent’s use 

of any materials supplied by Beneficiary to perform the verification Services described in 

Exhibit A is lawful and does not violate the rights of any third parties. 

 

4. Escrow Agent Responsibilities and Representations. 
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(a) Escrow Agent agrees to provide the Services requested by Authorized Person(s) (as 

identified in the “Authorized Person(s)/Notices Table” below) representing the Depositor or 

Beneficiary in a Work Request.  Escrow Agent may reject a Work Request (in whole or in 

part), except for any Work Request by Beneficiary to Release Deposit Material,  that does 

not contain all required information at any time upon notification to the Party originating the 

Work Request.   

(b) Escrow Agent will conduct a visual inspection upon receipt of any Deposit Material and 

associated Exhibit B.  If Escrow Agent determines that the Deposit Material does not match 

the description provided by Depositor represented in Exhibit B attached hereto, Escrow 

Agent will notify Depositor and Beneficiary of such discrepancies and notate such 

discrepancy on the Exhibit B.    

(c) Escrow Agent will provide notice to the Beneficiary of all Deposit Material that is accepted 

and deposited into the escrow account under this Agreement. 

(d) Escrow Agent will work with a Party who submits any verification Work Request for 

Deposit Material covered under this Agreement to either fulfill any standard verification 

Services Work Request or develop a custom Statement of Work (“SOW”).  Escrow Agent 

and the requesting Party will mutually agree in writing to an SOW on the following terms 

and conditions that include but are not limited to: description of Deposit Material to be 

tested; description of Verification testing; requesting Party responsibilities; Escrow Agent 

responsibilities; Service Fees; invoice payment instructions; designation of the paying Party; 

designation of authorized SOW representatives for both the requesting Party and Escrow 

Agent with name and contact information; and description of any final deliverables prior to 

the start of any fulfillment activity.  After the start of fulfillment activity, each SOW may 

only be amended or modified in writing with the mutual agreement of both Parties, in 

accordance with the change control procedures set forth therein. 

(e) Escrow Agent will hold and protect Deposit Material in physical or electronic vaults that are 

either owned or under the control of Escrow Agent, unless otherwise agreed to by the 

Parties.  Escrow Agent shall provide and exercise the same degree of care as is generally 

accepted to constitute industry best practices for commercial providers of source code 

escrow agent services 

(f) Upon receipt of written instructions by both Depositor and Beneficiary, Escrow Agent will 

permit the replacement or removal of previously submitted Deposit Material. The Party 

making such request shall be responsible for getting the other Party to approve the joint 

instructions.  

 

5. Payment. 

The Party responsible for payment designated in Exhibit A ("Paying Party") shall pay to Escrow 

Agent all fees as set forth in the Work Request (“Service Fees”).  All Service Fees payable by 

Depositor are due within thirty (30) calendar days from the date the invoice is received by the 

Depositor.  Escrow Agent shall submit an invoice to the Paying Party requesting payment of the 

Service Fees specified in Exhibit A.  Any invoice submitted to the Beneficiary shall comply with 

any applicable State of Iowa rules or procedures concerning payment of such fees, charges or 

other claims and shall contain appropriate documentation as necessary to support the fees or 

charges included on the invoice and all information reasonably requested by the Beneficiary.  

The Beneficiary shall pay all approved invoices in arrears and in conformance with Iowa Code 

section 8A.514 and 11 Iowa Admin. Code 41.1(2).  The Beneficiary may pay in less than sixty 
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(60) days, as provided in Iowa Code section 8A.514.  However, an election to pay in less than 

sixty (60) days shall not act as an implied waiver of Iowa Code section 8A.514.  The Beneficiary 

shall have the right to dispute any invoice submitted for payment and withhold payment of any 

disputed amount if the Beneficiary believes the invoice is inaccurate or incorrect. Any Service 

Fees not timely paid by the Depositor when due shall bear interest until paid at a rate of one 

percent (1%) per month (12% per annum) or the maximum rate permitted by law, whichever is 

less.   

 

6. Term and Termination. 

(a) The “Term” of this Agreement is for a period of one (1) year from the Effective Date 

("Initial Term") and will automatically renew for additional one (1) year terms (“Renewal 

Term”) and continue in full force and effect until one of the following events occur: (i) 

Depositor and Beneficiary provide Escrow Agent with sixty (60) days’ prior written joint 

notice of their intent to terminate this Agreement; (ii) Beneficiary provides  Escrow Agent 

and Depositor with sixty (60) days’ prior written notice of its intent to terminate this 

Agreement; or (iii) the Agreement terminates under another provision of this Agreement. If 

the Effective Date is not specified in the Introduction section, then the last date noted on the 

signature blocks of this Agreement shall be the Effective Date.   

(b) Unless the express terms of this Agreement provide otherwise, upon termination of this 

Agreement.  Except in the event of a termination of this Agreement due to the fault of or 

breach by Depositor, in which case Escrow Agent shall release the Deposit Material to the 

Beneficiary, Escrow Agent shall return the Deposit Material to the Depositor. If reasonable 

attempts to return the Deposit Material to Depositor are unsuccessful, Escrow Agent shall 

destroy the Deposit Material.  

(c) Agent shall be permitted to terminate this Agreement and return the Deposit Material to 

Depositor for the failure of the Beneficiary to timely pay any undisputed Service Fees for 

which Beneficiary is expressly responsible under Exhibit A; provided, however, that no 

termination may occur for non-payment of fees by Beneficiary unless and until the Escrow 

Agent has provided Beneficiary with sixty (60) days notice and Beneficiary fails to pay such 

undisputed fees within such sixty day period.  Escrow Agent also may terminate this 

Agreement for any failure by Depositor to pay any Service Fees for which Depositor is 

expressly responsible under this Agreement if the Escrow Agent provides written notice to 

the Parties of such failure or material breach and intention to terminate and Depositor fails 

to cure such failure or material breach within thirty (30) days after receipt of such notice; 

provided, however, that prior to any such termination becoming effective the Escrow Agent 

shall first deliver to the Depositor above all of the Deposit Material. 

 

7. General Indemnity. 

Subject to Section 10 and 11, Depositor shall defend, indemnify and hold harmless the other 

Parties, their corporate affiliates and their respective officers, directors, employees, and agents 

and their respective successors and assigns from and against any and all claims, losses, liabilities, 

damages, and expenses (including, without limitation, reasonable attorneys’ fees), arising under 

this Agreement from the negligent or intentional acts or omissions of the Depositor or its 

subcontractors, or the officers, directors, employees, agents, successors and assigns of any of 

them. 
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8. Warranties. 

(a) ESCROW AGENT REPRESENTS AND WARRANTS ANY AND ALL SERVICES 

PROVIDED HEREUNDER SHALL BE PERFORMED IN A PROFESSIONAL AND 

WORKMANLIKE MANNER.   

(b) Depositor represents and warrants that all Depositor information provided hereunder is 

accurate and reliable and undertakes to promptly correct and update such Depositor 

information during the Term of this Agreement. 

(c) Beneficiary warrants that all Beneficiary information provided hereunder is accurate and 

reliable and undertakes to promptly correct and update such Beneficiary information during 

the Term of this Agreement. 

(d) Ownership Warranty. Depositor warrants that it is the owner or legal custodian of the 

Deposit Material and has full authority to store the Deposit Material and direct their 

disposition in accordance with the terms of this Agreement.  Depositor shall reimburse 

Escrow Agent for any expenses reasonably incurred by Escrow Agent (including reasonable 

legal fees) by reason of Escrow Agent’s compliance with the instructions of Depositor in the 

event of a dispute concerning the ownership, custody or disposition of Deposit Material 

stored by Depositor with Escrow Agent. 

 

9. Confidential Information. 

Escrow Agent shall have the obligation to protect the confidentiality of the Deposit Material.  

Except as provided in this Agreement Escrow Agent shall not disclose, transfer, make available 

or use the Deposit Material.  Escrow Agent shall not disclose the terms of this Agreement to any 

third Party.  If Escrow Agent receives a subpoena or any other order from a court or other 

judicial tribunal pertaining to the disclosure or release of the Deposit Material, Escrow Agent 

will notify the Parties to this Agreement unless prohibited by law.  After notifying the Parties, 

Escrow Agent may comply in good faith with such order.  It shall be the responsibility of 

Depositor or Beneficiary to challenge any such order; provided, however, that Escrow Agent 

does not waive its rights to present its position with respect to any such order.  Escrow Agent 

will cooperate with the Depositor or Beneficiary, as applicable, to support efforts to quash or 

limit any subpoena, at such party’s expense. Any party requesting additional assistance shall pay 

Escrow Agent’s standard charges or as quoted upon submission of a detailed request. 

 

10. Limitation of Liability. 

ESCROW AGENT’S LIABILITY TO DEPOSITOR, IF ANY, WHETHER ARISING IN 

CONTRACT OR TORT, SHALL BE LIMITED TO THE AMOUNT EQUAL TO ONE YEAR 

OF ALL FEES PAID OR OWED TO ESCROW AGENT UNDER THIS AGREEMENT.  IF 

ANY CLAIM OR LOSS IS MADE IN RELATION TO A SPECIFIC DEPOSIT OR 

DEPOSITS, SUCH LIABILITY SHALL BE LIMITED TO THE FEES RELATED 

SPECIFICALLY TO SUCH DEPOSITS.  THIS LIMIT SHALL NOT APPLY TO LIMIT 

ESCROW AGENT’S LIABILITY FOR: (I) ANY CLAIMS OF INFRINGEMENT OF ANY 

PATENT, COPYRIGHT, TRADEMARK OR OTHER PROPRIETARY RIGHT; (II) 

LIABILITY FOR DEATH OR BODILY INJURY; (III) DAMAGE TO TANGIBLE 

PROPERTY ; (IV) THEFT; (V) NEGLIGENCE OR WILLFUL MISCONDUCT; OR (VI) 

ESCROW AGENT’S FAILURE TO DELIVER THE DEPOSIT MATERIALS TO 

BENEFICIARY UPON BENEFICIARY’S WRITTEN WORK REQUEST AS PROVIDED IN 
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EXHIBIT C.  THIS PROVISION AND THE LIMITATIONS ON LIABILITY SHALL NOT 

APPLY TO BENEFICIARY 

 

11. Consequential Damages Waiver. 

IN NO EVENT SHALL ESCROW AGENT BE LIABLE TO DEPOSITOR FOR ANY 

INCIDENTAL, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES, LOST 

PROFITS OR LOST DATA OR INFORMATION, ANY COSTS OR EXPENSES FOR THE 

PROCUREMENT OF SUBSTITUTE SERVICES, OR ANY OTHER INDIRECT 

DAMAGES, WHETHER ARISING IN CONTRACT OR TORT.  THIS SECTION 11 SHALL 

NOT APPLY TO LIMIT ESCROW AGENT’S LIABILITY FOR: (I) ANY CLAIMS OF 

INFRINGEMENT OF ANY PATENT, COPYRIGHT, TRADEMARK OR OTHER 

PROPRIETARY RIGHT; (II) LIABILITY FOR DEATH OR BODILY INJURY; (III) 

DAMAGE TO TANGIBLE PROPERTY; (IV) THEFT; (V) NEGLIGENCE OR WILLFUL 

MISCONDUCT; OR (VI) ESCROW AGENT’S FAILURE TO DELIVER THE DEPOSIT 

MATERIALS TO BENEFICIARY UPON BENEFICIARY’S WRITTEN WORK REQUEST 

AS PROVIDED IN EXHIBIT C.  THIS PROVISION AND THE LIMITATIONS ON 

LIABILITY SHALL NOT APPLY TO BENEFICIARY 

 

12. General. 

(a) Incorporation of Work Requests.  All valid Depositor and Beneficiary Work Requests are 

incorporated into this Agreement. 

(b) Right to Make Copies.  Escrow Agent shall have the right to make copies of all Deposit 

Material as reasonably necessary to perform the Services.  Escrow Agent shall copy all 

copyright, nondisclosure, and other proprietary notices and titles contained on Deposit 

Material onto any copies made by Escrow Agent.  Any copying expenses incurred by 

Escrow Agent as a result of a Work Request to copy will be borne by the Party requesting 

the copies.  Escrow Agent may request Depositor’s reasonable cooperation in promptly 

copying Deposit Material in order for Escrow Agent to perform this Agreement. 

(c) Choice of Law.  The validity, interpretation, and performance of this Agreement shall be 

controlled and governed by and construed under the laws of the State of Iowa,  as if 

performed wholly within the state and without giving effect to the principles of conflicts of 

laws. 

(d) Authorized Person(s). Depositor and Beneficiary must each authorize and designate one 

person whose actions will legally bind such party (“Authorized Person” who shall be 

identified in the Authorized Persons (s) Notices Table of this Agreement) and who may 

manage the Escrow Agent escrow account through the Escrow Agent website or written 

instruction. The Authorized Person for each the Depositor and Beneficiary will maintain 

the accuracy of their name and contact information provided to Escrow Agent during the 

term of this Agreement. 

(e) Right to Rely on Instructions.  Escrow Agent may act in reliance upon any instruction, 

instrument, or signature reasonably believed by Escrow Agent to be genuine and from an 

Authorized Person(s), officer, or other employee of a Party.  Escrow Agent may assume 

that such representative of a Party to this Agreement who gives any written notice, request, 

or instruction has the authority to do so.   

(f) Force Majeure.  No Party shall be liable for any delay or failure in performance due to 

events outside the defaulting Party’s reasonable control, including without limitation acts 
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of God, earthquake, labor disputes, shortages of supplies, riots, war, acts of terrorism, fire, 

epidemics, or delays of common carriers or other circumstances beyond its reasonable 

control.  The obligations and rights of the excused Party shall be extended on a day-to-day 

basis for the time period equal to the period of the excusable delay. 

(g) Notices.  All notices regarding Exhibit C (release) shall be sent by commercial express mail 

or other commercially appropriate means that provide prompt delivery and require proof of 

delivery.  All other correspondence, including invoices, payments, and other documents 

and communications, may be sent electronically or via regular mail.  The Parties shall have 

the right to rely on the last known address of the other Parties.  Any correctly addressed 

notice to last known address of the other Parties that is relied on herein and that is refused, 

unclaimed, or undeliverable because of an act or omission of the Party to be notified as 

provided herein shall be deemed effective as of the first date that said notice was refused, 

unclaimed, or deemed undeliverable by electronic mail, the postal authorities by mail, 

through messenger or commercial express delivery services. 

(h) No Waiver.  No waiver of rights under this Agreement by any Party shall constitute a 

subsequent waiver of this or any other right under this Agreement. 

(i) Assignment.  No assignment of this Agreement by Depositor or any rights or obligations of 

Depositor under this Agreement is permitted without the written consent of Escrow Agent, 

which shall not be unreasonably withheld or delayed. Escrow Agent shall have no 

obligation in performing this Agreement to recognize any successor or assign of Depositor 

unless Escrow Agent receives clear, authoritative and conclusive written evidence of the 

change of parties. 

(j) Severability.  In the event any of the terms of this Agreement become or are declared to be 

illegal or otherwise unenforceable by any court of competent jurisdiction, such term(s) 

shall be null and void and shall be deemed deleted from this Agreement.  All remaining 

terms of this Agreement shall remain in full force and effect. If this paragraph becomes 

applicable and, as a result, the value of this Agreement is materially impaired for any Party, 

as determined by such Party in its sole discretion, then the affected Party may terminate 

this Agreement by written notice to the others. 

(k) Independent Contractor Relationship.  Depositor and Beneficiary understand, acknowledge, 

and agree that Escrow Agent’s relationship with Depositor and Beneficiary will be that of 

an independent contractor and that nothing in this Agreement is intended to or should be 

construed to create a partnership, joint venture, or employment relationship. 

 (l) No Agency.  No Party has the right or authority to, and shall not, assume or create any 

obligation of any nature whatsoever on behalf of the other Parties or bind the other Parties 

in any respect whatsoever. 

(m) Disputes.  Any and all litigation or actions commenced in connection with this Agreement, 

including after expiration or termination of this Agreement, shall be brought or commenced 

only in Des Moines, Iowa, in Polk County District Court for the State of Iowa, if 

jurisdiction is proper.  However, if jurisdiction is not proper in the Iowa District Court for 

Polk County, but is proper only in a United States District Court, the matter shall be 

commenced only in the United States District Court for the Southern District of Iowa, 

Central Division.   

(n) Regulations.  All Parties are responsible for and warrant, to the extent of their individual 

actions or omissions, compliance with all applicable laws, rules and regulations, including 

but not limited to: customs laws; import; export and re-export laws; and government 
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regulations of any country from or to which the Deposit Material may be delivered in 

accordance with the provisions of this Agreement. 

(o) No Third Party Rights.  This Agreement is made solely for the benefit of the Parties to this 

Agreement and their respective permitted successors and assigns, and no other person or 

entity shall have or acquire any right by virtue of this Agreement unless otherwise agreed 

to by all the parties hereto. 

(p) Entire Agreement. The Parties agree that this Agreement, which includes all the Exhibits 

attached hereto and all valid Work Requests submitted by the Parties, is the complete 

agreement between the Parties hereto concerning the subject matter of this Agreement and 

replaces any prior or contemporaneous oral or written communications between the Parties.  

There are no conditions, understandings, agreements, representations, or warranties, 

expressed or implied, which are not specified herein.  Each of the Parties herein represents 

and warrants that the execution, delivery, and performance of this Agreement has been duly 

authorized and signed by a person who meets statutory or other binding approval to sign on 

behalf of its business organization as named in this Agreement.  This Agreement may only 

be modified by mutual written agreement of the Parties. 

(q) Counterparts.  This Agreement may be executed in any number of counterparts, each of 

which shall be an original, but all of which together shall constitute one instrument.  

(r) Survival.  Sections 6 (Term and Termination), 7 (General Indemnity), 8 (Warranties), 9 

(Confidential Information), 10 (Limitation of Liability) 11(Consequential Damages 

Waiver), and 12 (General) of this Agreement shall survive termination of this Agreement 

or any Exhibit attached hereto. 

(s) All of the terms, provisions and condition so this Agreement shall be binding upon and 

inure to the benefit of the parties hereto and their respective successors, permitted assigns, 

and legal representatives. 

(t) The Escrow Agent shall maintain books, records, and documents which sufficiently and 

properly document the Escrow Agent’s compliance with the terms of this Agreement and 

show all charges billed to or paid by the Beneficiary named above throughout the term of 

this Agreement for a period of at least five (5) years following the termination or expiration 

of this Agreement, or completion of any required audit.  The Escrow Agent shall permit the 

Beneficiary, the Auditor of the State of Iowa or any authorized representative of the State 

and where federal funds are involved, the Comptroller General of the United States or any 

other authorized representative of the United States government, to access and examine, 

audit, excerpt and transcribe any directly pertinent books, documents, papers, electronic or 

optically stored and created records or other records of the Escrow Agent relating to this 

Agreement.   The Escrow Agent shall not impose or seek payment for any charge, fee or 

expense associated with any audit or examination of its books and records conducted in 

accordance with this provision. 

(u) Time is of the essence with respect to performance by the Escrow Agent and Depositor of 

their respective obligations under this Agreement.   
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DEPOSITOR              BENEFICIARY 

Company 

Name: 
  

Company 

Name: 
State of Iowa, Name of Agency 

Signature:   Signature:  

Print Name:   Print Name:  

Title:   Title:  

Date:   Date:  

Email 

Address 
  

Email 

Address: 
 

 
ESCROW AGENT  

Signature:  

Print Name:  

Title:  

Date:  

Email 

Address: 
 

 

DEPOSITOR – AUTHORIZED PERSON(S)/NOTICES TABLE 

 

Provide the name(s) and contact information of the Authorized Person(s) under this Agreement.  All 

notices will be sent to the person(s) at the address(es) set forth below. This is required information. 

 

Company: 
 

Administrative 

Contact 

Print Name: 

 

Title:  

Email Address  

Address 1  

Address 2  

City/State/Provi

nce 

 

Postal/Zip Code  

Phone Number  

Fax Number  

  

 
 

 

 

BENEFICIARY -- AUTHORIZED PERSON(S)/NOTICES TABLE 
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Provide the name(s) and contact information of the Authorized Person(s) under this Agreement.  All 

notices will be sent to the person(s) at the address(es) set forth below. This is required information. 

 

Company: 
State of Iowa, Name of Agency 

Administrative 

Contact 

Print Name: 

 

Title:  

Email Address  

Address 1  

Address 2  

City/State/Provi

nce 

 

Postal/Zip Code  

Phone Number  

Fax Number  

 

ESCROW AGENT  

Title:  

Email Address  

Address 1  

Address 2  

City/State/Provi

nce 

 

Postal/Zip Code  

Phone Number  

Fax Number  

 

 
BILLING CONTACT INFORMATION TABLE 

 
Please provide the name and contact information of the Billing Contact under this Agreement.  All Invoices 

will be sent to this individual at the address set forth below. 

 

BENEFICIARY:     DEPOSITOR:    

          

Print Name:   Print Name:  

Title:   Title:  

Email Address   Email Address  

Street Address   Street Address  

Province/City/St

ate 
 

 Province/City/St

ate 
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Postal/Zip Code   Postal/Zip Code  

Phone Number   Phone Number  

Fax Number   Fax Number  

Purchase order #   Purchase order #  
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[MUST BE COMPLETED]  EXHIBIT A - Escrow Service Work Request - Deposit 

Account Number: ____________________ 

 

Service 

Check 

box(es) to 

order service 

Service Description – Three Party Escrow 

Agreement 

All services are listed below. Services in 

shaded tables are required for every new 

escrow account set up.  Some services 

may not be available under the 

Agreement.  

One-

Time 

Fees 

Annual 

Fees 

Paying 

Party 

Check box 

to identify 

the Paying 

Party for 

each 

service 

below. 

 Setup 

Fee 

 

 Deposit 

Account 

Fee- 

 

 

 

 

 

Beneficiary 

Fee  

 

 

Escrow Agent will setup a new escrow 

deposit account.   

 

Escrow Agent will set up one deposit 

account to manage and administrate 

access to Deposit Material that will be 

securely stored in controlled media 

vaults.  Furthermore, Escrow Agent 

will provide account services that 

include unlimited deposits.  A Client 

Manager will be assigned to each 

deposit account.  

 

Escrow Agent will fulfill a Work Request 

to add a Beneficiary to an escrow deposit 

account and manage access rights 

associated with the account. Beneficiary. 

A Client Manager will be assigned to 

each deposit account and to Beneficiary 

and will ensure fulfillment of Work 

Requests. 

   

Depositor -  

 

 

Depositor -  

 

 

 

 

Depositor - 

OR –  

 

Beneficiary 

 

 

 

 

  Add 

Deposit 

Tracking 

Notification  

At least semi-annually, Escrow Agent 

will send an update reminder to 

Depositor. Thereafter, Beneficiary will 

be notified of last deposit. . 

    

Depositor - 

 Add File 

Comparison 

and Analysis 

Test 

Escrow Agent will fulfill a Work Request 

to perform a File Comparison and 

Analysis Test, which includes analyzing 

deposit media readability, file listing, 

creation of file classification table, virus 

scan, assurance of completed deposit 

questionnaire, and analysis of completed 

 N/A 

 

 

Depositor - 

OR -  

 

Beneficiary 
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deposit questionnaire. A final report will 

be sent to the Parties regarding the 

Deposit Material to ensure consistency 

between Depositor’s representations (i.e., 

Exhibit B and Supplementary 

Questionnaire) and stored Deposit 

Material.  

 Add 

Deposit 

Compile 

Test 

Escrow Agent will fulfill a Work Request 

to perform a Deposit Compile Test, which 

includes the File Comparison and 

Analysis Test as described above plus 

recreating the Depositor’s software 

development environment, compiling 

source files and modules, linking libraries 

and recreating executable code, pass/fail 

determination, creation of comprehensive 

build instructions with a final report sent 

to the Parties regarding the Deposit 

Material.  The Paying Party and Escrow 

Agent will agree on a custom Statement 

of Work (“SOW”) prior to the start of 

fulfillment.  

Based 

on 

SOW 

N/A  

Depositor - 

OR -  

 

Beneficiary 

 Add 

Deposit 

Usability 

Test – 

Binary 

Comparison 

Escrow Agent will fulfill a Work 

Request to perform one Deposit 

Compile Test Binary Comparison 

which includes a comparison of the files 

built from the Deposit Compile Test to 

the actual licensed technology on the 

Beneficiary’s site to ensure a full match 

in file size, with a final report sent to 

the Beneficiary regarding the Deposit 

Material.  The Paying Party and 

Escrow Agent will agree on a custom 

Statement of Work (“SOW”) prior to 

the start of fulfillment.  

 

Based 

on 

SOW 

N/A  

Depositor - 

OR -  

 

Beneficiary 

 Add 

Deposit 

Usability 

Test – Full 

Usability 

Test 

Escrow Agent will fulfill a Work 

Request to perform one Deposit 

Compile Test Full Usability which 

includes a confirmation that the built 

applications work properly when 

installed. A final report will be sent to 

the Parties regarding the Deposit 

Material.  The Paying Party and 

Escrow Agent will agree on a custom 

Statement of Work (“SOW”) prior to 

the start of fulfillment. 

 

Based 

on 

SOW 

N/A  

Depositor - 

OR -  

 

Beneficiary 
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 Add 

Dual/Remote 

Vaulting 

Escrow Agent will fulfill a Work 

Request to store deposit materials in 

one additional location as defined 

within the Service Agreement.  

Duplicate storage request may be in the 

form of either physical media or 

electronic storage. 

   

Depositor - 

 Release 

Deposit 

Material 

Escrow Agent will process 

Beneficiary’s Work Request to release 

Deposit Material by following the 

specific procedures defined in Exhibit 

C “Release of Deposit Materials” the 

Escrow Service Agreement. 

No Fee 

for 

Release 

N/A N/A 

 Add 

Custom 

Services 

Escrow Agent will provide its Escrow 

Expert consulting based on a custom 

SOW mutually agreed to by all Parties. 

Based 

on 

SOW 

N/A  

Depositor - 

OR -  

 

Beneficiary 

 

 

 



44 

 

EXHIBIT B 
DEPOSIT MATERIAL DESCRIPTION 

 

COMPANY NAME: ________________ ESCROW ACCOUNT NUMBER:____________________ 

 
DEPOSIT NAME __ ____________ AND DEPOSIT VERSION _____V 8.0__________ 

(Deposit Name will appear in account history reports) 

 
DEPOSIT MEDIA (PLEASE LABEL ALL MEDIA WITH THE DEPOSIT NAME PROVIDED ABOVE) 

Media Type Quantity  Media Type Quantity 

 CD-ROM / DVD    3.5” Floppy Disk  

 DLT Tape    Documentation  

 DAT Tape    Hard Drive / CPU  

    Circuit Board  

 

 Total Size of Transmission 

(specify in bytes) 

# of Files # of Folders 

 Internet File Transfer    

 Other (please describe below): 

 

 
DEPOSIT ENCRYPTION (Please check either “Yes” or “No” below and complete as appropriate) 

 
Is the media or are any of the files encrypted?  Yes or  No 

 

If yes, please include any passwords and decryption tools description below.  Please also deposit all 

necessary encryption software with this deposit. 

 

Encryption tool name___________________________ Version ________________________________  

Hardware required   ___________________________________________________________________  

Software required   ____________________________________________________________________ 

Other required information______________________________________________________________ 

 

DEPOSIT CERTIFICATION (Please check the box below to Certify and Provide your Contact 

Information) 
 

  I certify for Depositor that the above described 

Deposit Material has been transmitted electronically or 

sent via commercial express mail carrier to Escrow 

Agent at the address below. 

  Escrow Agent has inspected and accepted the above 

described Deposit Material either electronically or 

physically.  Escrow Agent will notify Depositor of any 

discrepancies. 
Name:  Name: 

Print Name:   Print Name: 

Date:   Date: 

Email Address:    

Telephone Number:    

Fax Number:    

 
Note:  If Depositor is physically sending Deposit Material to Escrow Agent, please label all media and mail all 

Deposit Material with the appropriate Exhibit B via commercial express carrier to the following address: 

 

 FOR ESCROW AGENT USE ONLY:  (NOTED DISCREPANCIES ON VISUAL INSPECTION) 
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EXHIBIT C 

 
RELEASE OF DEPOSIT MATERIAL 

Deposit Account Number: ____________________ 

 

Escrow Agent will use the following procedures to process any Beneficiary Work Request to 

release Deposit Material. All notices under this Exhibit C shall be sent pursuant to the terms of 

Section 12(g) Notices. 

 

1. Release Conditions.  Beneficiary may submit a Work Request for the release of the 

Deposit Material, and the Escrow Agent will release and deliver the Deposit Material to 

Beneficiary, based on one or more of the following conditions (defined as “Release 

Conditions”):  

 

(i)  Depositor violates or commits a breach of any material term or condition of the 

Software License Agreement or any agreement relating to maintenance and support 

of the Software, and Depositor fails to cure such breach within any time period 

established for curing such breach, provided cure is feasible;  

 

(ii)  Depositor assigns, transfers, delegates or subcontracts any of its maintenance or 

support obligations under, or any interest in, any agreement it may have with 

Beneficiary relating to maintenance and support of the Software, without the prior 

written consent of Beneficiary;  

 

(iii) Depositor ceases to provide maintenance and support to Beneficiary, whether due to 

its ceasing to conduct business generally or otherwise, including, but not limited to 

Depositor’s decision to no longer maintain or support the Software provided to 

Depositor under the Software License Agreement;  

 

(iv) Depositor terminates or suspends its business or ceases to do business;  

 

(v) Depositor becomes subject to any bankruptcy or insolvency proceeding under 

federal or state law;  

 

(vi) Depositor has become insolvent or unable to pay its obligations as they accrue or 

become due;  

 

(vii) Depositor makes an assignment for the benefit of Depositor’s creditors;  

 

(viii) A receiver, trustee, liquidator, custodian or similar official has been appointed to act 

on behalf of the Depositor with respect to any of its operations or assets;  

 

(ix) Depositor merges, is sold, or enters into an agreement to sell all or substantially all 

of its assets, resulting in Depositor’s failure to remain a party to, or otherwise retain 

all of its rights and obligations under, the Software License Agreement or any 



46 

 

agreement relating to maintenance and support of the Software, and the survivor or 

acquirer does not assume all of Depositor’s rights and obligations under such 

agreements, whether by operation of law, written agreement or otherwise; or  

 

(x) Depositor violates or commits a breach of any term or condition of this Agreement, 

which breach has not been cured by Depositor within any applicable time period 

stated herein for curing such breach.   

 

2. Release Work Request.  Beneficiary may submit a written Work Request to Escrow 

Agent to release the Deposit Material covered under this Agreement.  In such Work 

Request, Beneficiary must specify the Release Condition(s) that has/have occurred. 

Beneficiary will transmit a copy of the Work Request to Depositor on the same day it 

transmits such request to Escrow Agent.   

 

3. Release of Deposit Material.  Within ten (10) days of Escrow Agent’s receipt of 

Beneficiary’s Work Request to release the Deposit Material, Escrow Agent will release 

and deliver the Deposit Material to Beneficiary.  

 

4. Termination of Agreement Upon Release. This Agreement will terminate upon the 

Escrow Agent’s actual delivery of all Deposit Material to Beneficiary in accordance with 

the terms of this Agreement. 

 

5. Right to Use Following Release.  Upon release of the Deposit Materials, Beneficiary 

shall have all rights and privileges set forth in the Software License Agreement with 

respect to the Software and Deposit Material.  Beneficiary shall be obligated to adhere to 

any applicable confidentiality obligations set forth in Section 9.2 of the Software License 

Agreement with respect to the released Deposit Material. 
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EXHIBIT D 
ESCROW DEPOSIT QUESTIONNAIRE 

 

Introduction 

From time to time, Beneficiary may exercise its right to perform verification services.  This is a 

service that Escrow Agent provides for the purpose of validating relevance, completeness, 

currency, accuracy and functionality of deposit materials. 

 

Purpose of Questionnaire 

In order for Escrow Agent to determine the deposit material requirements, a completed deposit 

questionnaire is requested.  It is the responsibility of the Depositor to complete the questionnaire.    

 

Instructions 

Please complete the questionnaire in its entirety by answering every question with accurate data.  

Upon completion, please return the completed questionnaire to the beneficiary asking for its 

completion, or e-mail it to Escrow Agent. 

 

General Description 

1. What is the general function of the software to be placed into escrow? 

2. On what media will the source code be delivered? 

3. What is the size of the deposit in megabytes? 

 

Requirements for the Execution of the Software Protected by the Deposit 

1. What are the system hardware requirements to successfully execute the software? 

(memory, disk space, etc.)  

2. How many machines are required to completely set up the software?  

3. What are the software and system software requirements, to execute the software and 

verify correct operation? 

 

Requirements for the Assembly of the Deposit 

1. Describe the nature of the source code in the deposit. (Does the deposit include 

interpreted code, compiled source, or a mixture?  How do the different parts of the 

deposit relate to each other?) 

2. How many build processes are there? 

3. How many unique build environments are required to assemble the material in the escrow 

deposit into the deliverables?  

4. What hardware is required for each build environment to compile the software? 

(including memory, disk space, etc.) 

5. What operating systems (including versions) are used during compilation?  Is the 

software executed on any other operating systems/version? 

6. How many separate deliverable components (executables, share libraries, etc.) are built? 

7. What compilers/linkers/other tools (brand and version) are necessary to build the 

application? 

8. What, if any, third-party libraries are used to build the software? 

9. How long does a complete build of the software take?  How much of that time requires 

some form of human interaction and how much is automated? 
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10. Do you have a formal build document describing the necessary steps for system 

configuration and compilation? 

11. Do you have an internal QA process?  If so, please give a brief description of the testing 

process. 

12. Please list the appropriate technical person(s) Escrow Agent may contact regarding this 

set of escrow deposit materials. 

 

Please provide your technical verification contact information below: 

 

COMPANY:  

SIGNATURE:  

PRINT NAME:  

ADDRESS 1:  

ADDRESS 2:  

CITY, STATE, ZIP  

TELEPHONE:  

EMAIL ADDRESS:  

 

 

 

 


